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Abstract: This article focuses on the judicial means used by environmental
non-governmental organisations (ENGOs) to overcome the 3ODXPDQQWHVW, the
particularly narrow scrutiny used by the Court of Justice of the EU (CJEU) to
grant direct access in actions for annulment to private applicants. In spite of the
major changes that have occurred in the EU legal order in the last decades (e.g.
the adhesion of the EU to the Aarhus Convention, the adoption of the EU
Charter of Fundamental Rights and the entry into force of the Lisbon Treaty),
the Court has never amended its test. Therefore, the ultimate goal of this contribution is to highlight the arguments that ENGOs have generally used to mobilise to CJEU with regard to 3ODXPDQQDQGWRUHÁHFWRQKRZWKHVHDUJXPHQWV
KDYHHYROYHGRQWKHEDVLVRI DQHTXDOO\HYROYLQJ(8OHJDOV\VWHP
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periods’ (1) in the legal history of the Court’s environmental jurisprudence on
3ODXPDQQ. These periods can be explained as follows.
1. 7KH¶SUH$DUKXV·SHULRGWKHÀUVWSHULRGFRQVLGHUHGUXQVIURPWR
2012. The case study that I chose to shed light on this timeframe is *UHHQSHDFH WKH YHU\ ÀUVW HQYLURQPHQWDO GLUHFW DFWLRQ EURXJKW E\ D FLYLO VRFLHW\
organisation before the EU judiciary. I chose this case because all the main
arguments used by *UHHQSHDFH’s lawyers have basically been replicated to a
ODUJHH[WHQWLQWKHVXEVHTXHQWFDVHODZRFFXUULQJGXULQJWKHVDPHSHULRG,Q
this sense, *UHHQSHDFHFDQEHFRQVLGHUHGDVD¶FDVHPRGHO·IRUZKDW,FDOOHG
WKH¶SUH$DUKXVSHULRG·
2. 7KH ¶SRVW$DUKXV , · SHULRG: the second period considered runs from
2012 to 2018 and sees the entry into force of the Aarhus Regulation (AR) as
DÀUVWPDMRUFKDQJHLPSDFWLQJHQYLURQPHQWDOOLWLJDWLRQEHIRUH(8&RXUWV
The case study that I chose to represent this period is 6WLFKWLQJ1DWXXU, one
RI WKHÀUVWFDVHVEURXJKWEHIRUHWKH(8MXGLFLDU\XQGHUDUW$52QFH
again, I chose this case because all the main arguments used by the appliFDQWV·ODZ\HUVKDYHEHHQUHÁHFWHGLQIROORZLQJUXOLQJVRQDFFHVVWRMXVWLFH
under the AR.
3. 7KH ¶SRVW$DUKXV ,,· SHULRG: the last two periods considered both run
from 2018 to present. In fact, the study of this timeframe actually explores
WZRGLIIHUHQW DQGFRQWHPSRUDU\ OHJDO¶SDWKZD\V·WKDWDUHFXUUHQWO\EHLQJ
used by ENGOs in an attempt to get access to justice before EU Courts.
I. 3RVW$DUKXV,,²SRVWÀQGLQJVWKHÀUVWSDWKZD\UHIHUVRQFHDJDLQWRDUW
12 AR. This section will draw attention to how the arguments used by EN*2VFKDQJHGDIWHUWKHSXEOLFDWLRQ²LQ²RI WKH$&&&ÀQGLQJVRQ
EU compliance with the Aarhus Convention. For this reason, I have chosen
0HOOLIHUD as a case study for this period.

(1)

I am perfectly aware of the fact that the periods to be considered could be more
than three. This since, as aforementioned, the legal changes occurred in the timeframe
under analysis go well beyond the entry into force of the Aarhus Convention and the adopWLRQRI WKH$DUKXV5HJXODWLRQ+RZHYHUWKHFDVHVKHUHH[DPLQHGZHUH¶PDLQO\·DIIHFWHGE\
the legal changes that will be mentioned throughout the article.
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II. 3RVW$DUKXV,,²WKH&&/WUHQG: the second pathway refers to the EU
Treaty provisions under which natural and legal persons may seek access
to justice in actions for annulment before the EU judiciary. This section
will particularly emphasise how the ongoing global climate change litigation
(CCL) trend is affecting the arguments used by civil society organisations to
overcome the 3ODXPDQQ test. The case study that I chose for this period is
&DUYDOKR.
Having offered an overview of the different timeframes under consideration, it is now necessary to provide the reader with a clearer structure of
the overall article. In particular, my contribution will seek to: L describe each
case study, the relevant legal framework, its factual background and the legal
arguments put forward by both, applicants and judges of the EU Courts.
7KHSXUSRVHLVWRWU\WRFUHDWHDVRUWRI ¶WD[RQRP\·RI (1*2V·DQGMXGJHV·
arguments; LL  SURYLGH SUHOLPLQDU\ UHPDUNV RQ WKH ÀQGLQJV IRU HDFK FDVH
study. In these preliminary remarks, I will also try to highlight what these
ENGOs have actually achieved in terms of access to environmental justice
by litigating before EU Courts; LLL set out some concluding remarks on the
overall analysis.

I.

– THE ‘PRE-AARHUS PERIOD’: GREENPEACE

Before the entry into force of the Aarhus Convention, ENGOs tried
on a number of occasions (2) to challenge EU measures before the CJEU
under the relevant Treaty provisions. But they never succeeded. The *UHHQSHDFH case (3) is thus crucial in the current analysis for a number of reasons.
,WLVWKHYHU\ÀUVWGLUHFWFKDOOHQJHDJDLQVWDQ(8PHDVXUHEURXJKWE\DQ
See T-142/03, )RVW 3OXV Y &RPPLVVLRQ (2005) ECLI:EU:T:2005:51; joined cases
T-236/04 and T-241/04, ((% DQG 6WLFKWLQJ 1DWXXU HQ 0LOLHX Y &RPPLVVLRQ (2005)
ECLI:EU:T:2005:426; T-91/07, ::)8.Y&RXQFLO (2008) ECLI:EU:T:2008:170.
(2)

Case T-585/93, 6WLFKWLQJ*UHHQSHDFH&RXQFLO *UHHQSHDFH,QWHUQDWLRQDO DQGRWKHUVY&RPPLVVLRQ(1995) ECLI:EU:T:1995:147; C-321/95 P, *UHHQSHDFHDQG2WKHUVY&RPPLVVLRQ (1998)
(&/,(8&+HUHLQDIWHU¶*UHHQSHDFH &), ·DQG¶*UHHQSHDFH (CJEU)’.
(3)
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ENGO before the EU judiciary. Because of this and because of the legal
arguments raised before the Court, this case has been used as a point of
UHIHUHQFHE\RWKHUHQYLURQPHQWDOOLWLJDQWVLQVXEVHTXHQWDFWLRQVIRUDQnulment. Furthermore, the *UHHQSHDFH case has contributed to stimulating a
rich academic debate over environmental judicial protection in the EU (4).
In the light of this, an in-depth analysis of this case study is included in
the following sections.

2. — $UWLFOH7(&DQGWKH3ODXPDQQWHVW.
When the proceedings in *UHHQSHDFH were brought before the Court of
First Instance (CFI (5)) in 1993, art. 173(4) TEC was the provision establishing the conditions under which any natural or legal person could seek the
annulment of an EU act before the EU judiciary. Notably, under paragraph
4: $Q\ QDWXUDO RU OHJDO SHUVRQ PD\ XQGHU WKH VDPH FRQGLWLRQV LQVWLWXWH SURFHHGLQJV
DJDLQVWDGHFLVLRQDGGUHVVHGWRWKDWSHUVRQRUDJDLQVWDGHFLVLRQZKLFKDOWKRXJKLQWKH
IRUPRI DUHJXODWLRQRUDGHFLVLRQDGGUHVVHGWRDQRWKHUSHUVRQLVRI GLUHFWDQGLQGLYLGXDO
FRQFHUQWRWKHIRUPHU.
7KH&-(8LQWHUSUHWHGWKHFULWHULRQRI ¶LQGLYLGXDOFRQFHUQ·IRUWKHÀUVW
time in 1963 in the Plaumann case (6). In this ruling, the Court held that:
«persons other than those to whom a decision is addressed may only claim
to be individually concerned if that decision affects them by reason of certain attributes which are peculiar to them or by reason of circumstances in
See, LQWHUDOLD, C. HILSON, &RPPXQLW\5LJKWVDQG:URQJV*UHHQSHDFHEHIRUHWKH&RXUWRI 
-XVWLFH, in (QYWO/5HY (1999) 1, p. 52; Olivier DE SCHUTTER, 3XEOLF,QWHUHVW/LWLJDWLRQEHIRUH
WKH(XURSHDQ&RXUWRI -XVWLFH, in 0DDVWULFKW-(XU &RPS/, (2006) 13, p. 9; T. CROSSEN,
V. NIESSEN, 1*26WDQGLQJLQWKH(XURSHDQ&RXUWRI -XVWLFH²'RHVWKH$DUKXV5HJXODWLRQ2SHQ
WKH 'RRU", in 5(&,(/ (2007) 16, pp. 332-340. doi:10.1111/j.1467-9388.2007.00569.x; L.
KRÄMER, $FFHVVWR(QYLURQPHQWDO-XVWLFHWKH'RXEOH6WDQGDUGVRI WKH(&-, in -RXUQDOIRU(XURSHDQ
(QYLURQPHQWDO 3ODQQLQJ/DZ (2017) 14(2), pp. 159-185. doi: https://doi-org.ezproxy.eui.
eu/10.1163/18760104-01402003.
(4)

 &XUUHQW¶*HQHUDO&RXUW· *& 

(5)
(6)

Case 25-62, 3ODXPDQQ &RY&RPPLVVLRQ(1963) ECLI:EU:C:1963:17.
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which they are differentiated from all other persons and by virtue of these
factors distinguishes them individually just as in the case of the person addressed» (7).
The criteria for standing established in this decision have since then been
UHIHUUHG WR DV WKH ¶3ODXPDQQ test’, which has traditionally been extremely
GLIÀFXOWWRVDWLVI\LQHQYLURQPHQWDOOLWLJDWLRQ7KLVEHFDXVHHQYLURQPHQWDO
measures are usually acts of general application and rarely capable of adGUHVVLQJVSHFLÀFVXEMHFWVRUDIIHFWLQJWKHPE\UHDVRQRI FHUWDLQDWWULEXWHV
that are peculiar to them (8). Such a narrow interpretation of the individual
FRQFHUQUHTXLUHPHQWLVWKXVSDUWLFXODUO\SUREOHPDWLFZKHQHQYLURQPHQWDO
protection is at stake. In this regard, it is no surprise that – at present – no
action for annulment brought by ENGOs has ever been deemed admissible
by the EU judiciary.

3. — )DFWXDOEDFNJURXQG.
In 1991, the European Commission (the Commission) adopted Decision
&   GHFLVLRQ JUDQWLQJ6SDLQÀQDQFLDODVVLVWDQFHIURPWKH(XURSHan Regional Development Fund (ERDF) for the construction of two power
stations in the Canary Islands, works which had to be carried out by the
6SDQLVKFRPSDQ\¶8QHOFR·
A relevant aspect to stress is that art. 5 of decision 1 allowed the Commission to reduce or suspend the aid granted to the operation in issue «if
DQH[DPLQDWLRQZHUHWRUHYHDODQLUUHJXODULW\DQGLQSDUWLFXODUDVLJQLÀFDQW
change affecting the way in which it was carried out for which the CommisVLRQ·VDSSURYDOKDGQRWEHHQUHTXHVWHGª (9).

(7)

,ELG, § 9.

(J(8PHDVXUHVVHWWLQJQDWLRQDOTXRWDVIRUÀVKLQJRUPD[LPXPUHVLGXHOHYHOVIRU
products.
(8)

(9)

*UHHQSHDFH (CFI), see n. 4, § 2.
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1HYHUWKHOHVVZLWKGHFLVLRQWKH&RPPLVVLRQ¶SURPLVHG·6SDLQWKDWLW
ZRXOGÀQDQFHWKHSURMHFWEXW²DVLWZLOOQRZEHRXWOLQHG²WKHSHULRGRI 
WLPHEHWZHHQWKLVSURPLVHDQGWKHDFWXDO¶SD\PHQW·RI WKDWDLGZDVFKDUDFWHULVHGE\DUHPDUNDEOH¶DFWLYLVP·RQWKHSDUWRI LQGLYLGXDOVDQGJURXSV
concerned about the Commission’s decision.
Indeed, a few months after the adoption of the aforementioned decision, two Spanish individuals informed the Commission by letter that they
considered that the works carried out on one of the islands (namely Gran
Canaria) were unlawful, as Unelco had failed to undertake an environmental
LPSDFWDVVHVVPHQW (,$ DVUHTXLUHGE\WKH(,$'LUHFWLYH (10).
Almost a year later, in November 1992, again by letter, another individual
sought the Commission’s assistance on the ground that the Canary Islands
Commission for Planning and the Environment (Cumac) had not issued
its declarations of EIA with regard to Unelco’s work on Gran Canaria and
Tenerife in accordance with Spanish law. However, such declarations were
issued by Cumac a few days later (11).
In spite of the issuing of these declarations, in spring 1993, two local
environmental associations (namely 7DJRURU(FRORJLVWD$OWHUQDWLYR – TEA and
&RPLVLzQ&DQDULDFRQWUDOD&RPWDPLQDFLzQ– CIC) lodged two different administrative actions for judicial review before the Spanish competent authorities
against Cumac’s declarations of EIA relating to the contested projects. The
VDPH ZDV DOVR GRQH E\ ¶*UHHQSHDFH 6SDLQ· *3  DQ (1*2 SDUWLFXODUO\
active at national level (12).
Besides the judicial proceedings brought in Spain, GP sent a letter to
Directorate-General of the Commission for Regional Policies (current DG
5(*,2  DVNLQJ LW WR FRQÀUP ©ZKHWKHU &RPPXQLW\ VWUXFWXUDO IXQGV KDG
been paid to the Regional Government of the Canary Islands for the con-

(10)

Current Directive 2011/92/EU of the European Parliament and of the Council of
13 December 2011 on the assessment of the effects of certain public and private projects
on the environment, OJ L 26, 28 January 2012, pp. 1-21.
(11)

*UHHQSHDFH (CFI), see n. 4, § 4.

(12)

,ELG, §§ 6-7.
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struction of two power stations and to inform it of the timetable for the
release of those funds» (13).
DG REGIO answered by recommending GP to read the decision conWDLQLQJ©GHWDLOVRI WKHVSHFLÀFFRQGLWLRQVWREHUHVSHFWHGE\8QHOFRLQRUGHU
WRREWDLQ&RPPXQLW\VXSSRUWDQGWKHÀQDQFLQJSODQª (14). The ENGO thus
asked the Commission for full disclosure of all information relating to measures it had taken with regard to the construction of the two contested power stations in accordance with art. 7 of Council Regulation n. 2052/88 (15) on
the tasks of the Structural Funds and their effectiveness and on coordination of their activities between themselves and with the operations of the
EIB (16)DQGWKHRWKHUH[LVWLQJÀQDQFLDOLQVWUXPHQWV (17).
8QGHUWKLVSURYLVLRQPHDVXUHVÀQDQFHGE\WKH)XQGVRUUHFHLYLQJDVVLVWDQFHIURPWKH(,%RUIURPDQRWKHUH[LVWLQJÀQDQFLDOLQVWUXPHQWVKDOOEHLQ
keeping with the provisions of the Treaties, with the instruments adopted
pursuant thereto and with EU policies, including those concerning … environmental protection (18).
Nevertheless, the EU executive denied access to information, since the
UHTXHVWZDVGHHPHGWRFRQFHUQWKHLQWHUQDOGHFLVLRQPDNLQJSURFHGXUHRI 
the Commission. After a meeting in Brussels between representatives of
DG REGIO and GP, the latter – along with various individuals – decided to
bring an action before the CFI seeking annulment of the decision alleged to
have been taken by the Commission to disburse regional development funds
to Spain (decision 2) (19). In 1995 the CFI released its ruling, dismissing the
action brought by the applicants for lack of standing. Such a decision was
then upheld by the CJEU three years later, in 1998.
(13)

,ELG, § 8.

(14)

,ELG, § 9.

(15)

No longer into force.

(16)

European Investment Bank.

(17)

*UHHQSHDFH (CFI), see n. 4, § 10.

(18)

,ELG

(19)

,ELG, § 13.
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4. —7KHDSSOLFDQWV·DUJXPHQWVDQGWKHDQVZHUVRI WKH&-(8.
In *UHHQSHDFH, the applicants put forward a number of legal arguments
mainly aiming to support three different propositions: i) 7KH HQYLURQPHQW
DQG(1*2VVKRXOGUHFHLYHVSHFLDOWUHDWPHQW environmental protection is a peFXOLDUNLQGRI SXEOLFLQWHUHVWZKLFKUHTXLUHVDGLIIHUHQWWUHDWPHQW7KLVLV
enshrined in EU primary law and in the case law of the CJEU. As a conVHTXHQFHHYHQ(1*2VVKRXOGUHFHLYHDVSHFLDOWUHDWPHQWZKHQDFFHVVLQJ
EU courts; ii) (IIHFWLYH MXGLFLDO SURWHFWLRQ by denying standing to ENGOs
before EU courts, there arises a judicial protection vacuum in the EU
legal order; iii) (8ODZFRQVLVWHQF\ granting standing to civil society environmental organisations would be a consistent step to take having regard to
EU law as well as with the case law of the CJEU in legal areas other than
environmental protection.
4.1. – 7UHDWLQJWKHHQYLURQPHQWGLIIHUHQWO\.
According to the applicants in *UHHQSHDFH, the Court’s traditional interpretation of art. 173(4) TEC had to be amended in order to also take into
account the peculiar characteristics of the environment.
In particular, in the appeal process of this case, the applicants explained
the main reason why – in their view – the environment should receive special judicial treatment. They maintained that in the area of environmental
protection, the interests are, «by their very nature, common and shared, and
the rights relating to those interests are liable to be held by a potentially large
number of individuals» (20).
Even Advocate General (AG) Cosmas seemed to agree with the applicants on this point, as in his opinion he stated: )RUHQYLURQPHQWDOSURWHFWLRQLV
LQGHHGDPDWWHURI JHQHUDOLQWHUHVW&RQVHUYDWLRQRI WKHHQYLURQPHQWLVDOHJDOLQWHUHVW
WKHRUHWLFDOO\VKDUHGE\DOOQDWXUDOSHUVRQVLWWKXVKDVDFRPPXQDOGLPHQVLRQ)XUWKHU-

(20)

*UHHQSHDFH(CJEU), see n. 4 § 18.
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PRUHWKHPRUHVLJQLÀFDQWLVWKHLQWHUYHQWLRQLQRULPSLQJHPHQWRQWKHHQYLURQPHQWWKH
JUHDWHULVWKHQXPEHURI SHUVRQVDIIHFWHGWKHUHE\ (21).
In the same opinion, AG Cosmas provided an interesting overview of the
position occupied by environmental protection in the EU Treaties and the
Court’s case law (22). By so doing, he seemed to imply that environmental protection already had – even at that time – a special place within the EU legal
order. Indeed, he recalled that in 1985 the EU judicature in $'%+8 (23) afÀUPHGWKDW©HQYLURQPHQWDOSURWHFWLRQLVRQHRI WKHIXQGDPHQWDOREMHFWLYHV
RI WKH>(8@ªDVWDWXVFRQÀUPHGRQH\HDUODWHUZKHQWKH(XURSHDQ6LQJOH
$FWLQWURGXFHGDVSHFLÀFFKDSWHURQWKHHQYLURQPHQWLQ(8SULPDU\ODZ
«The general outlines of that policy – argued the AG – are elaborated in
Title XVI of the Treaty (of the European Communities, ndr)» (24). That policy is to contribute, under art. 130r of the Treaty (current art. 191 TFEU),
LQWHUDOLDWR©SUHVHUYLQJSURWHFWLQJDQGLPSURYLQJWKHTXDOLW\RI WKHHQYLronment, protecting human health», and «prudent and rational utilization of
natural resources» (25). The AG further pointed out that EU primary law also
HVWDEOLVKHVWKDW©HQYLURQPHQWDOSURWHFWLRQUHTXLUHPHQWVPXVWEHLQWHJUDWHG
LQWRWKHGHÀQLWLRQDQGLPSOHPHQWDWLRQRI RWKHU>(8@SROLFLHVª$SULQFLSOH
WHVWLI\LQJWKH¶SHFXOLDUSODFH·RI HQYLURQPHQWDOSROLF\LQWKH(87UHDWLHV (26).
In spite of AG Cosmas’ overview, the CJEU was silent on the arguPHQWUHODWHGWRWKH¶GLVWLQFWLYHQHVV·RI WKHHQYLURQPHQWDVDQREMHFWLYHRU
as a policy domain. Indeed, the EU judges did not provide any answer on
whether they agreed or not with the applicants and the AG. Conversely, the
Court highlighted that the environmental rights invoked by the applicants
XQGHUWKH(,$GLUHFWLYHZHUHMXGLFLDOO\¶IXOO\SURWHFWHG·2QWKLVSRLQWWKH
Court stressed that it was the Commission’s decision to build the two power
(21)

Opinion AG Cosmas, Greenpeace (CJEU), see n. 4, § 102.

(22)

,ELG, § 51.

Case 240/83, 3URFXUHXUGHOD5pSXEOLTXHY$VVRFLDWLRQGHGpIHQVHGHVEUOHXUVG·KXLOHVXVDJpHV
$'%+8 (1985) ECLI:EU:C:1985:59.
(23)

(24)

Opinion AG Cosmas, Greenpeace (CJEU), see n. 4, § 51.

(25)

,ELG

(26)

Today the principle of integration is enshrined under art. 11 TFEU.
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VWDWLRQVLQTXHVWLRQZKLFKZDVDEOHWRDIIHFWWKHHQYLURQPHQWDOULJKWVDULVing under the EIA directive that the appellants were seeking to invoke (27).
Nevertheless, the Court concluded by holding that those rights were «fully
SURWHFWHGE\WKHQDWLRQDOFRXUWVZKLFKPD\LI QHHGEHUHIHUDTXHVWLRQWR
this Court for a preliminary ruling under [art. 267] of the Treaty» (28).
The Court thus seemed to disagree with the applicants on KRZWKLV¶VSHcial treatment’ for the environment should be recognised. According to the
&-(8E\HVWDEOLVKLQJDQHIÀFLHQWV\VWHPRI MXGLFLDOSURWHFWLRQIRUWKHHQYLURQPHQWDWQDWLRQDOOHYHO$FFRUGLQJWRWKH(1*2VWKLVHIÀFLHQWV\VWHP
should also include a broader access to the EU jurisdictions.
Interestingly, some years later after *UHHQSHDFH, the applicants’ argument
UHODWLQJ WR WKH ¶FRPPXQDO GLPHQVLRQ· RI  WKH HQYLURQPHQW ZDV LPSOLFLWO\
referred to (and enriched by) two AGs – namely Sharpston and Kokott – in
two different cases dealing with access to justice in environmental matters
at national level (29).
7KHÀUVWUHIHUHQFHE\$*6KDUSVWRQZDVPDGHGXULQJWKHKHDULQJRI 
the 7ULDQHO case (30)ZKHUHVKHDVFHUWDLQHGWKDWWKH¶ÀVKFDQQRWJRWR&RXUW·
and added: «the environment cannot protect itself if it is threatened or
harmed. It is a public good and should be supported by public voice». By
saying so, AG Sharpston pointed out a second reason why the environment
VKRXOGEHWUHDWHGGLIIHUHQWO\EHFDXVHLWKDVQRYRLFH7KHUHIRUHLWUHTXLUHV
someone acting on its behalf.
The second reference was made by AG Kokott in her opinion for the
(GZDUGV case (31), dealing with costs in environmental judicial proceedings in
(27)

*UHHQSHDFH (CFI), see n. 4, § 30.

(28)

,ELG, § 33.

(29)

Both of these cases have not been taken into consideration for the current analysis. The arguments put forward in the opinions of AGs Kokott and Sharpston have been
UHSRUWHGRQO\WRVKRZKRZWKHTXHVWLRQUHODWHGWRWKH¶VSHFLDOW\RI WKHHQYLURQPHQW·KDV
been raised also in cases dealing with access to justice at national level.
C-115/09, %XQGIU8PZHOWXQG1DWXUVFKXW]'HXWVFKODQG/DQGHVYHUEDQG1RUGUKHLQ:HVWIDOHQ (2011) ECLI:EU:C:2011:289.
(30)

(31)

Opinion AG
ECLI:EU:C:2012:645.

Kokott,

C-260/11,

(GZDUGV DQG 3DOOLNDURSRXORV

(2013)

FOCUS

: ENVIRONMENTAL LAW AND POLICY

321

the UK. Here the Court’s advisor argued that: «Recognition of the public
interest in environmental protection is especially important since there may
be many cases where the legally protected interests of particular individuals
are not affected or are affected only peripherally. However, the environment
cannot defend itself before a court, but needs to be represented, for example by active citizens or non-governmental organisations» (32).
In this section of her opinion, AG Kokott actually put forward a third
reason why the environment should be granted a special treatment by courts:
because there may be cases where the environmental is severely impacted
while the legally protected interests of individuals are not affected at all or
DUHDIIHFWHGRQO\LQFLGHQWDOO\)XUWKHUPRUHWKH$*DUJXHGIRUDQ¶H[WHUQDO·
intervention’ in defence of the environment, which needs to be represented
by civil society or ENGOs.
4.1.1. - 7UHDWLQJ(1*2VGLIIHUHQWO\.
%HFDXVHRI WKHQHHGRI WKLV¶H[WHUQDOLQWHUYHQWLRQ·DFFRUGLQJWRWKHSODLQtiffs in *UHHQSHDFH, distinctive judicial treatment of the environment should
naturally also imply a special treatment accorded to ENGOs. Indeed, «environmental associations should be recognised as having locus standi where
WKHLUREMHFWLYHVFRQFHUQFKLHÁ\HQYLURQPHQWDOSURWHFWLRQDQGRQHRUPRUHRI 
their members are individually concerned by the contested [EU] decision, but
also where, independently, their primary objective is environmental protection
DQGWKH\FDQGHPRQVWUDWHDVSHFLÀFLQWHUHVWLQWKHTXHVWLRQDWLVVXHª (33).
In this regard, the EU judges rejected any idea of making an exception
for ENGOs under art. 173(4) TEC and pointed out that the same criterion
used for natural persons applies to associations which claim to have ORFXV
VWDQGL on the basis of the fact that the persons whom they represent are
individually concerned by the contested decision (34).
(32)

,ELG, § 42.

(33)

*UHHQSHDFH(CJEU), see n. 4, § 25.

(34)

,ELG, § 29.
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4.2. – (IIHFWLYHMXGLFLDOSURWHFWLRQ.
The second main proposition put forward by GP to justify why the Plaumann test should be overcome, concerned the fundamental right to effective
judicial protection, today enshrined under art. 47 of the European Charter
of Fundamental Rights (ECFR).
The applicants claimed that, if the individuals affected by the challenged
EU measure were not granted ORFXVVWDQGL, this would create a legal vacuum
in the EU judicial protection system (35)3OXVWKLVYDFXXPFRXOGQRWEHÀOOHG
even by the possibility of bringing proceedings before the national courts.
,QIDFWWKHSODLQWLIIVFODULÀHGWKDWWKH\KDGDOUHDG\EURXJKWVXFKSURFHHGings in Spain, but these concerned the national authorities’ failure to comply
with their obligations under the EIA directive and not the legality of the
contested EU measure. In other words, the illegality alleged at the EU level
centered on the lawfulness under EU law of the Commission’s disbursement of structural funds on the ground that that disbursement was in violation of an obligation for protecting the environment (36).
Nonetheless, as mentioned before, the CJEU responded by simply stating that the rights which the plaintiffs claimed to be impaired by the contested EU decision were in fact «fully protected by the national courts which
PD\LI QHHGEHUHIHUDTXHVWLRQWRWKLV&RXUWIRUDSUHOLPLQDU\UXOLQJª
7KLVOLQHRI UHDVRQLQJZDVFRQÀUPHGE\WKH&RXUWDIHZ\HDUVODWHULQ
another relevant ruling, namely 8QLyQ GH 3HTXHxRV $JULFXOWRUHV (83$) (37). In
this case, the EU judiciary held that current art. 263 TFEU (38) should be read
in a more systemic way, in accordance with arts. 267 and 277 TFEU. This
since, under these provisions, the Treaty has established a «FRPSOHWH V\VWHP
RI OHJDOUHPHGLHVDQGSURFHGXUHVGHVLJQHGWRHQVXUHUHYLHZRI WKHOHJDOLW\RI DFWVRI WKH
LQVWLWXWLRQVDQGKDVHQWUXVWHGVXFKUHYLHZWRWKH[EU]&RXUWV8QGHUWKDWV\VWHPZKHUH
(35)

,ELG, § 18.

(36)

,ELG

(37)

C-50/00 P, 8QLyQGH3HTXHxRV$JULFXOWRUHVY&RXQFLO(2002) ECLI:EU:C:2002:462.

(38)

Art. 173 TEC at that time.
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QDWXUDORUOHJDOSHUVRQVFDQQRWE\UHDVRQRI WKHFRQGLWLRQVIRUDGPLVVLELOLW\ODLGGRZQLQ
WKHIRXUWKSDUDJUDSKRI DUWLFOH7(&GLUHFWO\FKDOOHQJH[EU] PHDVXUHVRI JHQHUDO
DSSOLFDWLRQWKH\DUHDEOHGHSHQGLQJRQWKHFDVHHLWKHULQGLUHFWO\WRSOHDGWKHLQYDOLGLW\RI 
VXFKDFWVEHIRUHWKH[EU] &RXUWVXQGHUDUWLFOH7(&RUWRGRVREHIRUHWKHQDWLRQDO
FRXUWVDQGDVNWKHPVLQFHWKH\KDYHQRMXULVGLFWLRQWKHPVHOYHVWRGHFODUHWKRVHPHDVXUHV
LQYDOLGWRPDNHDUHIHUHQFHWRWKH&RXUWRI -XVWLFHIRUDSUHOLPLQDU\UXOLQJRQYDOLGLW\
7KXVLWLVIRUWKH0HPEHU6WDWHVWRHVWDEOLVKDV\VWHPRI OHJDOUHPHGLHVDQGSURFHGXUHV
ZKLFKHQVXUHUHVSHFWIRUWKHULJKWWRHIIHFWLYHMXGLFLDOSURWHFWLRQ» (39).
Therefore, in the Court’s view, the EU judicial system should not be seen
as limited to the GC and the CJEU, but as also including all the Member
6WDWHV· 06V  FRXUWV ,QGHHG QDWLRQDO FRXUWV FRQWULEXWH WR ¶FRPSOHWH· WKH
EU judicial protection system, having the duty to apply and enforce EU law
provisions and – at least in the case of courts from which there is no right
RI DSSHDO²WKHGXW\WRUHIHUTXHVWLRQVRI LQWHUSUHWDWLRQRUYDOLGLW\WRWKH
CJEU.
However, in other cases (40) the applicants shared the view that, in some
FLUFXPVWDQFHVWKHSUHOLPLQDU\UHIHUHQFHSURFHGXUHPD\QRWEHVXIÀFLHQW
Indeed, they claimed that access to justice before the EU judiciary must be
granted wherever no legal remedies under national law are available. In adGUHVVLQJWKLVDUJXPHQWWKH*&DIÀUPHGWKHVKDUSVHSDUDWLRQEHWZHHQWKH
judicial proceedings at national and EU level, and stated that «the admissibility of an action for annulment before the [EU] courts does not depend
on whether there is a remedy before a national court enabling the validity of
the act being challenged to be examined» (41)$VDQLQHYLWDEOHFRQVHTXHQFH
the argument was rejected and EU Courts never recognised a breach of the
fundamental right to effective judicial protection with regard to the Plaumann test.

(39)

83$, see n. 37, §§ 40-41.

Joined cases T-236/04 and T-241/04, ((% DQG 6WLFKWLQJ 1DWXXU HQ 0LOLHX Y &RPPLVVLRQ (2005) ECLI:EU:T:2005:426; T-541/10, $'('< DQG 2WKHUV Y &RXQFLO (2012)
ECLI:EU:T:2012:626.
(40)

(41)

,ELG, ((%, § 67.
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4.3. – (8ODZFRQVLVWHQF\.
The third main assumption supported by ENGOs in actions for annulment in the pre-Aarhus period concerns the necessity of guaranteeing the
FRQVLVWHQF\ of the EU legal order. By the term FRQVLVWHQF\, I refer to the necessity of making sure that the interpretation provided by the Court in a given
case is coherent with the overall jurisprudence of the Court as well as with
EU primary and secondary law.
Indeed, according to the applicants who put forward the argument, a
more comprehensive reading of EU primary and secondary law, as well as
of the jurisprudence of the CJEU, would naturally lead the latter to actually
grant standing to ENGOs in direct actions. This for the reasons that will be
outlined in the following sections.
However, as far as consistency with EU primary law and the CJEU’s
jurisprudence in environmental matters is concerned, I would like to refer
back to the description of AG Cosmas’ arguments, presented in section
4.1 of this article. Therefore, the sections below will explore the arguments
used in *UHHQSHDFH to promote a better consistency with EU secondary law
and the case law of the CJEU in areas other than environmental protection.
4.3.1. - &RQVLVWHQF\ZLWK(8VHFRQGDU\ODZ.
Consistency in the granting of ORFXVVWDQGL in direct actions, on the one
hand, and EU secondary law, on the other, has usually been translated by environmental litigants in terms of consistency between the procedural rights
recognized by EU primary law in the OLWLJDWLRQSKDVH and the procedural rights
provided by EU secondary law in the SUHOLWLJDWLRQSKDVH.
To give a clear example, in *UHHQSHDFH the applicants claimed that «VSHFLDO
FLUFXPVWDQFHVVXFKDVWKHUROHSOD\HGE\DQDVVRFLDWLRQLQDSURFHGXUHZKLFKOHGWRWKH
DGRSWLRQRI DQDFWZLWKLQWKHPHDQLQJRI DUWLFOHRI WKH7UHDW\PD\MXVWLI\KROGLQJ
DGPLVVLEOHDQDFWLRQEURXJKWE\DQDVVRFLDWLRQZKRVHPHPEHUVDUHQRWGLUHFWO\DQGLQGLYLGXDOO\FRQFHUQHGE\WKHFRQWHVWHGPHDVXUH» (42).
(42)

*UHHQSHDFH (CFI), see n. 4, § 59.
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In this regard, given that some of the applicants submitted complaints
to the Commission in the pre-litigation phase, it was argued that the Court
should grant them standing on this basis alone. The plaintiffs added that the
exchange of correspondence and the meeting in Brussels between members
of GP and the Commission was enough to provide them with ORFXVVWDQGL.
In addressing these arguments, the EU judiciary sharply distinguished between the VSRQWDQHRXVSDUWLFLSDWLRQof private parties in the EU decision-making and PDQGDWRU\FRQVXOWDWLRQGXWLHVprovided under EU law. The CFI made
FOHDUWKDW©QRVSHFLÀFSURFHGXUHVDUHSURYLGHGIRUZKHUHE\LQGLYLGXDOVPD\
be associated with the adoption, implementation and monitoring of deciVLRQV WDNHQ LQ WKH ÀHOG RI  ÀQDQFLDO DVVLVWDQFH JUDQWHG E\ WKH (5')ª (43).
«The Commission – continued the Court – was under no duty either to consult or to hear the applicants in the context of the implementation of the
contested decision. Greenpeace’s approaches to the Commission cannot,
therefore, give it ORFXVVWDQGL» (44).
4.3.2. - &RQVLVWHQF\ZLWKWKHFDVHODZRI WKH&-(8.
This section explores the arguments of the applicants in *UHHQSHDFH which
aim to strengthen the consistency of the case law of the CJEU on standing
in environmental matters on the one hand, and in different areas of EU law
on the other hand.
,QSDUWLFXODUWKHSODLQWLIIVKHOGWKDWWKHUHTXLUHPHQWWKDWLQRUGHUWRHVtablish ORFXVVWDQGL, applicants must show that they are affected in the same
way as the addressee of a decision was «not borne out by the case-law of the
Court of Justice» (45). In this regard, the plaintiffs cited the CJEU case law in
WKHÀHOGRI 6WDWHDLGV©UHFRJQL]LQJWKDWFRPSHWLWRUVRI EHQHÀFLDULHVRI DLG
have standing to bring an action under art. 173 of the Treaty although their
interests are not affected in the same way as the addressee of a decision,
(43)

,ELG, § 56.

(44)

,ELG, § 63.

(45)

*UHHQSHDFH(CFI), see n. 4, § 31.
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which is the Member State concerned» (46). The applicants pursued mobilising the GC to adopt a more liberal approach toward standing. In particular,
they argued that «their ORFXV VWDQGL can depend not on a purely economic
interests but on their interests in the protection of the environment» (47).
,Q RWKHU ZRUGV WKH UHDO TXHVWLRQ UDLVHG LQ *UHHQSHDFH was: why \HV for
corporations in State Aid cases and no for NGOs in environmental cases?
On this point, the EU judges did not provide a comprehensive answer (48).
They limited themselves to defending the CJEU’s 3ODXPDQQ formula and
PDLQWDLQHGWKDWWKLVWHVW¶UHPDLQVDSSOLFDEOHZKDWHYHUWKHQDWXUHHFRQRPLF
or otherwise, of those of the applicants’ interests which are affected’ and
that the conditions laid down in art. 173(4) TEC may not be disregarded.

5. — 3UHOLPLQDU\UHPDUNVRQWKH¶SUH$DUKXVSHULRG·.
This close analysis of the plaintiffs’ reasoning in *UHHQSHDFH allows me to
lay down some preliminary remarks on how ENGOs looked at direct access
WR MXVWLFH LQ WKH ÀHOG RI  HQYLURQPHQWDO SURWHFWLRQ EHIRUH WKH HQWU\ LQWR
force of the AR.
)LUVWZHFDQQRWLFHWKDWWKHTXHVWLRQRI DFFHVVWRHQYLURQPHQWDOMXVWLFH
ZDVDTXHVWLRQSXUHO\LQWHUQDOWRWKH(8OHJDORUGHU,QGHHGLQWKHDEVHQFHRI 
an international agreement governing the matter, the plaintiffs solely referred
to provisions and principles laid down in EU law. These arguments mainly
DLPHGDWVXSSRUWLQJWKUHHSDUWLFXODUSURSRVLWLRQV7KHÀUVWRQHEHLQJWKDWWKH
protection of the environment represents a particular kind of public interest,
deserving a special treatment in courts. The second one being that denying
standing to ENGOs before EU Courts creates a legal vacuum in the EU judicial protection system. The third one being that standing of ENGOs must be
(46)

Case C-198/91, :LOOLDP&RRNSOFY&RPPLVVLRQ (1993) ECLI:EU:C:1993:197.

(47)

*UHHQSHDFH(CFI), see n. 4, § 32.

(48)

For an interesting explanation of the traditional standard on standing of the CJEU,
see T. HARTELY, 7KH)RXQGDWLRQVRI (&ODZ, Oxford (2010), p. 374.
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ensured in order to guarantee consistency between EU primary and secondary
law as well as in the case law of the CJEU in all the policy domains.
Second, ENGOs had a very SURFHGXUDO approach to ORFXVVWDQGL. On this
point, in all the environmental actions for annulment brought before the
Court in the pre-Aarhus period, the applicants put particular emphasis on
procedural participatory rights.
In *UHHQSHDFH, the plaintiffs claimed standing on the basis of their spontaneous participation in the decision-making process. Similarly, in ::) – a
case dealing with the Common Fisheries Policy – the plaintiff held that its
PHPEHUVKLSWRWKH1RUWK6HD5HJLRQDO$GYLVRU\&RXQFLOZDVVXIÀFLHQWWR
prove that the organisation was actually individually concerned by the contested EU measure (49).
Third, by simply looking at the names of the plaintiffs (50), we can notice
that the main and most famous European (and international) ENGOs were
all actively involved in litigating before the CJEU in order to try to get access
WRMXVWLFH7KHÀUVWFDVHVEURXJKWXQGHUDUW  7(&ZHUHLQLWLDWHGE\
leading organisations like Greenpeace, WWF and the EEB, while – as it will
be shown – the most recent environmental actions for annulment see very
different actors acting as applicants.

II.

– THE ‘POST-AAHRUS (I)’ PERIOD: STICHTING NATUUR

,QWKH(8UDWLÀHGWKH81(&($DUKXV&RQYHQWLRQZKLFK
had already entered into force on 30 October 2001 (51). This Convention
aims at fostering environmental democracy in Europe by enshrining three
SURFHGXUDOULJKWVZLWKDVWURQJOLQNWRHQYLURQPHQWDOSURWHFWLRQ7KHÀUVW
$DUKXV¶SLOODU·LVUHSUHVHQWHGE\WKHULJKWWRUHFHLYHHQYLURQPHQWDOLQIRUPD(49)

::)8.Y&RXQFLO, see n. 3, § 44.

(50)

See case law outlined in nn. 3-4.

(51)

Council Decision of 17 February 2005 on the conclusion, on behalf of the European Community, of the Convention on access to information, public participation in decision-making and access to justice in environmental matters OJ L 124, 17 May 2005, pp. 1-3.
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tion that is held by public authorities. The second pillar consists of the right
to participate in environmental decision-making. The third pillar involves
the right to review procedures to challenge public decisions that have been
made without respecting the two aforementioned rights or environmental
ODZLQJHQHUDO QDPHO\WKHULJKWWR¶DFFHVVWRMXVWLFH· 
6. — 7KH$DUKXV5HJXODWLRQ.
,QRQH\HDUDIWHULWVUDWLÀFDWLRQRI WKH&RQYHQWLRQWKH(8DGRSWHGWKHVRFDOOHG¶$DUKXV5HJXODWLRQ·²QDPHO\5HJXODWLRQQ (52)
– which binds the EU institutions, bodies and agencies to respect the obligations stemming from the Aarhus Convention. Indeed, the AR – LQWHUDOLD
– aims to grant access to justice in environmental matters at EU level under
the conditions laid down by the Regulation. In this regard, art. 10 provides
a procedure for internal review of administrative acts which is available to
any ENGO meeting the criteria set out in art. 11.
Any non-governmental organisation which meets the criteria set out in
DUWLVHQWLWOHGWRPDNHDUHTXHVWIRULQWHUQDOUHYLHZWRWKH&RPPXQLW\
institution or body that has adopted an administrative act under environmental law or, in case of an alleged administrative omission, should have
adopted such an act.
7KLVUHTXHVWIRULQWHUQDOUHYLHZRI (8DGPLQLVWUDWLYHDFWVPXVWEHPDGH
in writing and within a time limit not exceeding six weeks after the adminLVWUDWLYHDFWZDVDGRSWHGQRWLÀHGRUSXEOLVKHG3OXVLQFDVHWKH(8LQVWLWXWLRQDGGUHVVHGUHMHFWVWKHUHTXHVWRUVWD\VVLOHQWWKH(1*2PD\LQVWLWXWH
proceedings before the EU Courts «in accordance with the relevant provisions of the Treaty» (53).
(52)

Regulation (EC) n. 1367/2006 of the European Parliament and of the Council
of 6 September 2006 on the application of the provisions of the Aarhus Convention on
Access to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters to Community institutions and bodies OJ L 264, 25 September
2006, pp. 13-19.
(53)

,ELG, art. 12.
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It is worth noticing that, since the entry into force of the AR, ENGOs
have usually brought actions for annulment via the internal review procedure established under the AR.
At present (54), civil society organisations have submitted forty-one reTXHVWVWRWKH&RPPLVVLRQXQGHUDUW$5DQGRQO\RI WKHVHKDYHEHHQ
IRXQGDGPLVVLEOHRXWRI WKHUHPDLQLQJUHTXHVWVHQGHGXSLQFRXUW
proceedings. In six of these proceedings the applicants withdrew their applications before adjudication. At the moment, two cases are pending, while
WKHRWKHUWHQFDVHVZHUHFRQFOXGHGZLWKDÀQDOUXOLQJRUGHULVVXHGE\WKH
EU judiciary (55).

7. — )DFWXDOEDFNJURXQG.
The 6WLFKWLQJ1DWXXU case (56) was brought by two ENGOs founded under
(54)

20 October 2019.

 5HSRVLWRU\RI UHTXHVWVIRULQWHUQDOUHYLHZORGJHGZLWKWKH(XURSHDQ&RPPLVVLRQ
pursuant to art. 10 of Regulation (EC) No 1367/ ¶$DUKXV5HJXODWLRQ· $YDLODEOHDW
HFHXURSDHX (20 October 2019). It should be noted, however, that other EU bodies can –
DQG GR ² DOVR UHFHLYH UHTXHVWV /LVWV RI  UHTXHVWV ZKLFK HQGHG XS LQ FRXUW SURFHHGLQJV
T-338/08, 6WLFKWLQJ1DWXXUHQ0LOLHXDQG3HVWLFLGH$FWLRQ1HWZRUN(XURSHY&RPPLVVLRQ (2012)
ECLI:EU:T:2012:300; T-574/12, 3$1 (XURSH DQG 6WLFKWLQJ 1DWXXU HQ 0LOLHX Y &RPPLVVLRQ
(2015) ECLI:EU:T:2015:541; T-396/09, 9HUHQLJLQJ 0LOLHXGHIHQVLH DQG 6WLFKWLQJ 6WRS /XFKWYHURQWUHLQLJLQJ8WUHFKWY&RPPLVVLRQ (2012) ECLI:EU:T:2012:301; T-232/11, 6WLFKWLQJ*UHHQSHDFH
1HGHUODQGDQG3$1(XURSHY&RPPLVVLRQ(2015) ECLI:EU:T:2015:342; T-192/12, 3$1(XURSH Y &RPPLVVLRQ (2014) ECLI:EU:T:2014:152; T-458/12, *pQpUDWLRQV IXWXUHV Y &RPPLVVLRQ
(2015) ECLI:EU:T:2015:155; T-168/13, (3$:Y&RPPLVVLRQ(2014) ECLI:EU:T:2014:47;
T-177/13, 7HVW%LR7HFK DQG 2WKHUV Y &RPPLVVLRQ (2016) ECLI:EU:T:2016:736; T-8/13, &OLHQW(DUWKDQG2WKHUVY&RPPLVVLRQ(2015) ECLI:EU:T:2015:348; T-19/13, )UDQN%ROGY&RPPLVVLRQ(2015) ECLI:EU:T:2015:520; T-462/14, ((%Y&RPPLVVLRQ(2015) ECLI:EU:T:2015:327;
T-565/14, ((%Y&RPPLVVLRQ(2015) ECLI:EU:T:2015:559; T-685/14, ((%Y&RPPLVVLRQ
(2015) ECLI:EU:T:2015:560; T-33/16, 7HVW%LR7HFKY&RPPLVVLRQ (2018) ECLI:EU:T:2018:135;
T-108/17, &OLHQW(DUWKY&RPPLVVLRQ (2019) ECLI:EU:T:2019:215; T-12/17, 0HOOLIHUDY&RPPLVVLRQ (2018) ECLI:EU:T:2018:616; T-436/17, &OLHQW(DUWKDQG2WKHUVY&RPPLVVLRQ (pending); T-393/18, 0HOOLIHUDY&RPPLVVLRQ(pending).
(55)

(56)

T-338/08, 6WLFKWLQJ1DWXXUHQ0LOLHXDQG3HVWLFLGH$FWLRQ1HWZRUN(XURSHY&RPPLVVLRQ
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Dutch law, namely 6WLFKWLQJ1DWXXUHQ0LOLHX, set up in 1978 and established in
Utrecht, whose object is protection of the environment, and 3HVWLFLGH$FWLRQ
1HWZRUN(XURSH, set up in 2003 and established in London, whose purpose is
to campaign against the use of chemical pesticides.
,QWKHVH(1*2VVXEPLWWHGWZRUHTXHVWVXQGHUDUW$5WRWKH
Commission for an internal review of Regulation n. 149/2008 (57) amending
Regulation n. 396/2005 of the European Parliament and of the Council on
maximum residue levels (MRLs) of pesticides in or on food and feed of
plant and animal origin.
$UW  J $5GHÀQHV¶DGPLQLVWUDWLYHDFW·DVPHDQLQJ©DQ\PHDVXUHRI 
individual scope under environmental law, taken by a Community institution
or body, and having legally binding and external effects». On the basis of
WKLVWKH&RPPLVVLRQUHMHFWHGWKHDSSOLFDQWV·UHTXHVWVSUHVHQWHGXQGHUDUW
E\KROGLQJWKDW©DUHTXHVWIRULQWHUQDOUHYLHZVKDOOFRPSO\ZLWKFHUWDLQ
conditions, including the nature of the administrative act, which has to fall
XQGHUWKHGHÀQLWLRQJLYHQLQDUWLFOH  J RI WKHVDPH5HJXODWLRQª (58). The
Commission did not consider that the contested measures constituted administrative acts within the meaning of the AR. In the light of this rejection,
in 2008 the two ENGOs instituted proceedings before the GC and sought
WKHDQQXOPHQWRI ERWKWKH&RPPLVVLRQ·VGHFLVLRQUHMHFWLQJWKHUHTXHVWVDV
well as of the initial Regulation which had formed the subject matter of the
ENGOs’ internal review demand.
At the end of the judicial proceedings, the applicants’ arguments prevailed before the GC, which found the )HGLRO and 1DNDMLPD case law to be
applicable. The Court thus annulled the two contested measures, namely the
(2012) ECLI:EU:T:2012:300; joined cases C-404/12 P and C-405/12 P, &RXQFLODQG&RPPLVVLRQY6WLFKWLQJ1DWXXUHQ0LOLHXDQG3HVWLFLGH$FWLRQ1HWZRUN(XURSH (2015) ECLI:EU:C:2015:5.
+HUHLQDIWHU¶6WLFKWLQJ1DWXXU *& ·DQG¶6LWFKWLQJ1DWXXU (CJEU)’.
(57)

Commission Regulation (EC) No 149/2008 of 29 January 2008 amending Regulation (EC) No 396/2005 of the European Parliament and of the Council by establishing
Annexes II, III and IV setting maximum residue levels for products covered by Annex I
thereto (Text with EEA relevance) OJ L 58, 1 March 2008, pp. 1-398.
(58)

6WLFKWLQJ1DWXXU (GC), see n. 56, § 4.
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LQLWLDO5HJXODWLRQ REMHFWRI WKHLQWHUQDOUHYLHZUHTXHVW DQGWKH&RPPLVVLRQ·VGHFLVLRQUHMHFWLQJWKHUHTXHVWVRI WKH(1*2V7KH*&·VMXGJPHQW
was then appealed by the Council and the Commission and the case was
ÀQDOO\GHFLGHGE\WKH&-(8LQ

8. — 7KHDUJXPHQWVRI WKHDSSOLFDQWV.
By contrast with *UHHQSHDFH, in the drafting of this section I have had the
DGYDQWDJHRI JDLQLQJDFFHVVWRWKHRULJLQDODSSOLFDWLRQÀOH (59) submitted by
the applicants in the appeal process of 6WLFKWLQJ1DWXXU before the CJEU (60).
In seeking the annulment of the two EU measures, the applicants in
6WLFKWLQJ1DWXXUput forward a number of legal arguments, aimed mainly at
supporting two different propositions, each an alternative to the other: i) An
DFWRI ¶LQGLYLGXDOVFRSH·: the act for which the internal review under art. 10 AR
ZDVUHTXHVWHG WKHLQLWLDO5HJXODWLRQQGU LVDQDGPLQLVWUDWLYHDFWKDYLQJ
individual scope; ii) &RPSOLDQFHZLWKLQWHUQDWLRQDOHQYLURQPHQWDOODZ: art. 2(1)(g)
AR is not in compliance with art. 9(3) of the Aarhus Convention. Plus, the
latter can be invoked in order to assess the legality of the AR.
8.1. – $QDFWRI ¶LQGLYLGXDOVFRSH.
The EU’s adoption of the AR immediately provoked an interesting
change in EU environmental litigation. While in previous actions for annulPHQW(1*2VKDGVWUXJJOHGWRVKRZWKDWWKH\ZHUH¶LQGLYLGXDOO\FRQFHUQHG·
E\WKHFRQWHVWHG(8DFWWKHUHDOFKDOOHQJHXQGHUWKH$5UHODWHGWRWKHTXDOLW\RI ¶FKDOOHQJHDEOHDFW·
In this respect, in 6WLFKWLQJ1DWXXUWKHDSSOLFDQWVZHUHUHTXLUHGWRSURYH
WKDWWKHDFWIRUZKLFKWKH\VXEPLWWHGDUHTXHVWIRULQWHUQDOUHYLHZZDVDQ
(59)

6WLFKWLQJ1DWXXU – AF.

 ,QWKLVUHJDUG,ZDUPO\WKDQNWKHODZÀUP9DQ'HQ%LHVHQ in Amsterdam for makLQJVXFKÀOHDYDLODEOHIRUOHJDOUHVHDUFK
(60)
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DGPLQLVWUDWLYH DFW KDYLQJ ¶LQGLYLGXDO VFRSH· +RZHYHU DOO WKHLU DUJXPHQWV
ZHUHÀUPO\UHMHFWHGE\WKH(8MXGLFLDU\
7KHFDVHODZRI WKH&-(8GRHVQRWRIIHUDQ\GHÀQLWLRQRI ¶DFWRI LQGLYLGXDOVFRSH·EXWLWGRHVSURYLGHDGHÀQLWLRQRI LWVRSSRVLWHQDPHO\RI ZKDW
GRHV¶DFWRI JHQHUDOVFRSH·HQWDLOXQGHU(8ODZ,QGHHGLQWKH8&'9case,
the CJEU ruled that a measure is regarded as being of general application
if it applies to «objectively determined situations and entails legal effects for
categories of persons envisaged generally and in the abstract» (61).
In the case here at stake, the applicants claimed that the Commission
wrongly found that the challenged Regulation could not be considered to be
DQDFWRI ¶LQGLYLGXDOVVFRSH· (62). In this regard – the plaintiffs – maintained
WKDW WKH FRQWHVWHG (8 PHDVXUH UHSUHVHQWHG D VSHFLÀF DSSOLFDWLRQ RI  WKH
general standards laid down in Regulation n. 396/2005 (63) and applied only
WRVSHFLÀFDFWLYLWLHV (64). In addition, Directive 91/414/EEC on the placing
of plant protection products on the market grants the possibility to submit
WRWKH&RPPLVVLRQDVHSDUDWHDSSOLFDWLRQIRUHVWDEOLVKPHQWRUPRGLÀFDWLRQ
of each temporary MRL. For this reason, the applicants argued that the conWHVWHGPHDVXUHKDGWREHFRQVLGHUHGDVD¶EXQGOHRI LQGLYLGXDOGHFLVLRQV· (65).
On such points, the GC found that the contested Regulation set out the
list of active substances for plant protection products evaluated under EU
ODZIRUZKLFKQR05/VZHUHUHTXLUHG (66). Thus, the EU judges held that – in
YLHZRI LWVSXUSRVHDQGFRQWHQW²WKHFRQWHVWHG5HJXODWLRQKDGWREHTXDOLÀHGDVDQ¶DFWRI JHQHUDOVFRSH·7KLVZDVEHFDXVHLWDSSOLHGWR©REMHFWLYHO\
determined situations» and entailed «legal effects for categories of persons
envisaged generally and in the abstract; that is to say, economic operators
who are manufacturers, growers, importers or producers of products cov(61)

C-244/88, 8&'9Y&RPPLVVLRQ (1989) ECLI:EU:C:1989:588, § 13.

(62)

6WLFKWLQJ1DWXXU (GC), see n. 55, § 27.

(63)

,ELG, § 41.

(64)

,ELG, § 42.

(65)

,ELG, § 27.

(66)

,ELG, § 38.
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ered by the annexes to Regulation n. 396/2005» (67).
%HLQJDQ¶DFWRI JHQHUDOVFRSH·WKHIDFWWKDWWKHFRQWHVWHG5HJXODWLRQ
DSSOLHGWRDFOHDUO\GHÀQHGJURXSRI SURGXFWVDQGVXEVWDQFHVWRZKLFKQR
other substance could be added at a later stage was thus for the Court «not
relevant for the purposes of identifying the scope of that regulation» (68).
)XUWKHUPRUHZLWKUHJDUGWRWKH¶EXQGOHRI LQGLYLGXDOGHFLVLRQV·DUJXment advanced by the applicants, the GC recalled the ,QWHUQDWLRQDO)UXLW&RPSDQ\case law (69), according to which «a contested measure adopted in the
guise of a measure of general application is deemed to constitute a bundle
of individual decisions if it has been adopted in order to respond to individual claims, so that the contested measure affects the legal position of each
claimant» (70). Since the MRLs established by the challenged EU act were
not adopted in response to individual claims, the Court concluded that the
applicants’ argument had to be rejected (71).
8.2. – &RPSOLDQFHZLWKLQWHUQDWLRQDOHQYLURQPHQWDOODZ.
In 6WLFKWLQJ1DWXXU, the applicants also invoked a plea of illegality before
WKH*&LI WKHODWWHUKDGQRWIRXQGWKHFRQWHVWHGPHDVXUHWREHDQ¶DFWRI 
individual scope’, the Court then had to recognise art. 9(3) of the Aarhus
Convention as having direct effect and review the legality of art. 10 AR YLV
jYLVVXFKDSURYLVLRQ$UW  RI WKH&RQYHQWLRQUHSUHVHQWVWKH¶KHDUW·RI 
the Aarhus third pillar and reads as follows: «Each Party shall ensure that,
where they meet the criteria, if any, laid down in its national law, members
of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which
contravene provisions of its national law relating to the environment».
(67)

,ELG

(68)

,ELG, § 44.

Joined cases 41/70 to 44/70, 19,QWHUQDWLRQDO)UXLW&RPSDQ\DQGRWKHUVY&RPPLVVLRQ
RI WKH(XURSHDQ&RPPXQLWLHV (1971) ECLI:EU:C:1971:53.
(69)

(70)

6WLFKWLQJ1DWXXU (GC), see n. 55, § 45.

(71)

,ELG
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Therefore, in the applicants’ view, an internal review procedure limited
WR DGPLQLVWUDWLYH DFWV RI  ¶LQGLYLGXDO VFRSH· ZDV QRW FRPSDWLEOH ZLWK WKH
wording of art. 9(3).
%\VRDUJXLQJWKHDSSOLFDQWVUDLVHGWKHFUXFLDOTXHVWLRQRI ZKHWKHUSURvisions of an international agreement, to which the EU is a party, can be
relied on in support of an action for annulment of an act of secondary EU
legislation. According to the CJEU’s ,QWHUWDQNR (72) and ),$00 (73) jurispruGHQFHDSSOLFDQWVPD\UHO\RQVXFKSURYLVLRQVZKHQ©ÀUVWWKHQDWXUHDQGWKH
broad logic of that agreement do not preclude it and, secondly, those proYLVLRQVDSSHDUDVUHJDUGVWKHLUFRQWHQWWREHXQFRQGLWLRQDODQGVXIÀFLHQWO\
precise» (74) (in other words, have direct effect).
However, in the case here at stake, the GC recalled that where the EU has
intended to «implement a particular obligation assumed under an international agreement, or where the measure makes an express UHQYRL to particular
provisions of that agreement, it is for the Court to review the legality of the
PHDVXUHLQTXHVWLRQLQWKHOLJKWRI WKHUXOHVODLGGRZQLQWKDWDJUHHPHQWª (75).
In this regard, the EU judges found the so-called )HGLRO (76) and 1DNDMLPD (77)
¶H[FHSWLRQV·DSSOLFDEOHWRLQUHODWLRQWRWKHFRQWHVWHGPHDVXUHV
In those cases the Court recognised its competence to review the legality
of the EU act at issue, and the acts adopted for its implementation, in the
light of the rules of the World Trade Organisation (WTO) agreements where
(i) the EU intends to implement a particular obligation concluded in the context of the WTO (1DNDMLPD exception) (78); or (ii) where the EU act at issue re-

(72)

C-308/06 ,QWHUWDQNRDQG2WKHUV(2008) ECLI:EU:C:2008:312.

(73)

C-120/06 P ),$00DQG2WKHUVY&RXQFLODQG&RPPLVVLRQ(2008) ECLI:EU:C:2008:476.

(74)

,ELG, §§ 110–20.

(75)

6WLFKWLQJ1DWXXU (GC), see n. 55, § 54.

Case 79/87 )pGpUDWLRQGHO·LQGXVWULHGHO·KXLOHULHGHOD&(( )HGLRO Y&RPPLVVLRQRI WKH
(XURSHDQ&RPPXQLWLHV (1989) ECLI:EU:C:1989:254.
(76)

C-69/89 1DNDMLPD$OO3UHFLVLRQ&R/WGY&RXQFLORI WKH(XURSHDQ&RPPXQLWLHV (1991)
ECLI:EU:C:1991:186.
(77)

(78)

,ELG, § 31.
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IHUVH[SOLFLWO\WRVSHFLÀFSURYLVLRQVRI WKRVHDJUHHPHQWV )HGLRO exception) (79).
The GC dismissed the plaintiffs’ argument on direct effect of art. 9(3)
based on the 6ORYDNEHDU (80) case law, where the CJEU held that art. 9(3) of
WKH $DUKXV &RQYHQWLRQ GRHV QRW FRQWDLQ ©DQ\ XQFRQGLWLRQDO DQG VXIÀciently precise obligation capable of directly regulating the legal position
of individuals and therefore does not meet those conditions».
1RQHWKHOHVVWKH*&IRXQGWKDWWKH$5¶LPSOHPHQWHG·WKHUHOHYDQWLQWHUQDWLRQDODJUHHPHQWDVLWZDVDGRSWHGWRPHHW¶WKH(XURSHDQ8QLRQ·VLQWHUnational obligations under art. 9(3) of the Aarhus Convention’. By carrying
out its review, the GC pointed out that the Convention does not provide any
GHÀQLWLRQRI WKHWHUP¶DFWV· (81), and an internal review procedure covering
only measures of individual scope would be very limited, «since acts adoptHGLQWKHÀHOGRI WKHHQYLURQPHQWDUHPRVWO\DFWVRI JHQHUDODSSOLFDWLRQª (82).
The GC thus found the internal review procedure laid down under art. 10
AR incompatible with the Convention and annulled the contested measures.
The GC’s decision was then appealed by the Council and the CommisVLRQZKLFKPDLQWDLQHGWKDWWKH&RXUWHUUHGLQODZLQÀQGLQJWKHWZRH[ceptions applicable. On the opposite, the ENGOs argued that the Court
also erred in law in denying direct effect of art. 9(3) of the Convention.
This point deserves a closer reading. Indeed, in their pleadings the ENGOs
strongly emphasised that 6ORYDNEHDU and 6WLFKWLQJ1DWXXUhad very different
scopes. 6ORYDNEHDUGHDOWZLWKWKH¶SURFHGXUH·XQGHUZKLFKQDWLRQDO(1*2V
could be granted access to justice in Slovakia, while the present case dealt
ZLWK WKH ¶REMHFW· RI  WKH LQWHUQDO UHYLHZ SURFHGXUH QDPHO\ WKH QRWLRQ RI 
¶DGPLQLVWUDWLYHDFW·DVODLGGRZQLQWKH$5 (83).
In other words, the ENGOs seemed to argue that art. 9(3) could be denied direct effect with regard to standing at national level, but that provision
(79)

)HGLRO, see n. 76, § 19.

(80)

C-240/09 /HVRRFKUDQiUVNH]RVNXSHQLH(2011) ECLI:EU:C:2011:125.

(81)

6WLFKWLQJ1DWXXU (GC), see n. 55, § 72.

(82)

,ELG, § 76.

(83)

6WLFKWLQJ1DWXXU – AF, 9.
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LVVXIÀFLHQWO\FOHDUDQGSUHFLVHWRVHWDVLGH(8OHJLVODWLRQOLPLWLQJWKHREMHFW
of a judicial or administrative review to environmental administrative acts
of individual scope.
,QVSLWHRI WKH(1*2V·DUJXPHQWVWKH&-(8FRQÀUPHGZKDWZDVVWDWed in 6ORYDN EHDU and denied the direct effect of art. 9(3) of the Aarhus
Convention. Moreover, the Court dismissed the applicability of the )HGLRO
and 1DNDMLPDH[FHSWLRQVRQWKHEDVLVWKDWWKH\ZHUH©MXVWLÀHGVROHO\E\WKH
particularities of the agreements that led to their application» (84). As to the
)HGLRO exception, it did not apply to the cases at issue since art. 10 AR does
QRWGLUHFWO\UHIHUWRDQ\VSHFLÀFSURYLVLRQVRI WKH$DUKXV&RQYHQWLRQQRU
does it explicitly confer a right on individuals. As to the 1DNDMLPD exception,
the factual and legal background of 1DNDMLPD had to be distinguished from
the case at hand (85). In 1DNDMLPDthe dispute centred on an EU implementing
act linked to the anti-dumping system, which was, according to the Grand
Chamber, «extremely dense in its design and application, in the sense that it
provides for measures in respect of undertakings accused of dumping practices» (86)$VDFRQVHTXHQFHWKH&-(8FRQFOXGHGWKDWQRLPSOHPHQWDWLRQ
was at stake in the 6WLFKWLQJ1DWXXU case (87).
Furthermore, by adopting the AR, which concerns only EU institutions
and one of the remedies available to private citizens for ensuring compliance with EU environmental law, the EU was not intended to implement the
obligations deriving from art. 9(3) of the Convention, within the meaning
of the )HGLRO and 1DNDMLPDcase law (88). According to the Court’s reasoning,
those obligations «fall primarily within the scope of Member States law», as
previously stated in the 6ORYDNEHDUFDVH$VDFRQVHTXHQFHWKH&-(8GLVmissed the cross-appeal and set aside the GC’s ruling.
(84)

6WLFKWLQJ1DWXXU(CJEU), see n. 55, § 49.

H. SCHOUKENS, $FFHVVWR-XVWLFHLQ(QYLURQPHQWDO&DVHVDIWHUWKH5XOLQJVRI WKH&RXUWRI 
-XVWLFHRI -DQXDU\.DIND5HYLVLWHG", in 8WUHFKW-RXUQDORI ,QWHUQDWLRQDODQG(XURSHDQ/DZ
(2015) 31(81), p. 58.
(85)

(86)

6WLFKWLQJ1DWXXU(CJEU), see n. 55, § 51.

(87)

H. Schoukens, see n. 78, 58.

(88)

6WLFKWLQJ1DWXXU(CJEU), see n. 55, § 52.
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9. — 3UHOLPLQDU\UHPDUNVRQWKH¶SRVW$DUKXV , ·SHULRG.
,QWKHOLJKWRI WKHÀQDORXWFRPHRI WKH6WLFKWLQJ1DWXXU case, it is possible to argue that the entry into force of the AR in the EU legal order has
EURXJKWVPDOO¶SURFHGXUDO·FKDQJHVEXWQR¶VXEVWDQWLYH·LPSURYHPHQWVZLWK
regard to access to environmental justice before EU Courts (89).
The internal review procedure laid down under art. 10 AR could be seen
²LQLWLDOO\²DVD¶QHZWRRO·WREHXVHGE\FLYLOVRFLHW\RUJDQLVDWLRQVWRSXVK
the EU institutions to reconsider their administrative decisions taken in the
ÀHOGRI WKHHQYLURQPHQW+RZHYHUWKHQDUURZVFRSHRI WKHUHYLHZSURYLGHGXQGHUWKH5HJXODWLRQPDNHVH[WUHPHO\GLIÀFXOWWKDW(1*2V·UHTXHVWV
are deemed admissible by the addressed institution.
,QSDUWLFXODUDFFHVVLQJ(8&RXUWVXQGHUWKH$5KDVPDGHWKH¶REMHFW·
of the procedure the main obstacle on the ENGOs’ path toward judicial
UHYLHZ WKH SUREOHP LV WKH ¶DFW· LQ LWVHOI UDWKHU WKDQ WKH UHODWLRQVKLS EHtween the act and the legal sphere of the applicant (as it is under Plaumann).
Furthermore, the AR has increased the use of the plea of illegality in EU
environmental litigation. Indeed, ENGOs have usually invoked the remedy
available under art. 277 TFEU to contest the legality of the AR in actions
for annulment. Plus, such illegality has generally been based on the alleged
incompliance between the AR and the Aarhus Convention.
This aspect probably highlights the most interesting change that the AR
has brought in the EU legal order. From being a purely internal issue – to be
VROYHGRQO\WKURXJKWKHSURYLVLRQVDYDLODEOHXQGHU(8ODZ²WKHTXHVWLRQRI 
DFFHVVWRHQYLURQPHQWDOMXVWLFHKDVVXGGHQO\EHFRPHDPDWWHURI ¶(8H[WHUH. SCHOUKENS, $UWLFOHV  DQG  RI WKH$DUKXV&RQYHQWLRQDQG$FFHVVWR-XVWLFHEHIRUH
(8&RXUWVLQ(QYLURQPHQWDO&DVHV%DODQFLQJ2QRU2YHUWKH(GJHRI 1RQ&RPSOLDQFH", in (XURSHDQ
(QHUJ\DQG(QYLURQPHQWDO/DZ5HYLHZ (2016) 25(6), p. 178; M. PALLEMAERTS, $FFHVVWR(QYLURQPHQWDO-XVWLFHDW(8/HYHO+DV´WKH$DUKXV5HJXODWLRQµ,PSURYHGWKH6LWXDWLRQ", in ID., 7KH$DUKXV
&RQYHQWLRQDW7HQ,QWHUDFWLRQVDQG7HQVLRQVEHWZHHQ&RQYHQWLRQDO,QWHUQDWLRQDO/DZDQG(8(QYLURQPHQWDO/DZ, Europa Law Publishing, 2011, p. 271; J.H. JANS, G. HARRYVAN, ,QWHUQDO5HYLHZ
RI (8(QYLURQPHQWDO0HDVXUHV,W·V7UXH%DURQ9DQ0XQFKDXVHQ'RHVQ·W([LVW6RPH5HPDUNVRQ
WKH$SSOLFDWLRQRI WKH6R&DOOHG$DUKXV5HJXODWLRQ, in 5HYLHZRI (XURSHDQDQG$GPLQLVWUDWLYH/DZ
(2010) 3(2), p. 55.
(89)
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nal relations’ and compliance with the Aarhus Convention. In other words,
LI LQWKHSUH$DUKXVSHULRGWKHTXHVWLRQRI DFFHVVWRMXVWLFHZDVDPDWWHU
RI ¶(8ODZYHUVXV(8ODZ·DIWHU$DUKXVWKHVDPHTXHVWLRQKDVEHFRPHD
PDWWHURI ¶(8ODZYHUVXV international law’ (90). An important shift, which has
brought also international compliance bodies to take position on this matter
(as it will be outlined in the next sections).
2QHODVWLQWHUHVWLQJDVSHFWZRUWKFRQVLGHUDWLRQUHJDUGVWKH¶QHZ·OLWLJDQWV
arisen after the entry into force of the AR. In addition to some of the ENGOs already litigating in the pre-Aarhus period (such as Greenpeace, EEB
and Stichting Natuur), the (potential) opportunities offered by the procedure laid down under art. 10 AR have attracted a number of smaller and
KLJKO\ VSHFLDOLVHG (1*2V 7KHVH LQFOXGH RUJDQLVDWLRQV OLNH ¶7HVWELRWHFK·
(focusing on risks deriving from genetical engeneering) (91) DQG ¶0HOOLIHUD·
(focusing on bees protection (92), as it will be reported in the next sections).

III.

– THE ‘POST-AARHUS (II)’ PERIOD

7KH¶SRVW$DUKXV ,, ·SHULRGUXQVIURP0DUFK²WKHGD\RQZKLFK
WKH$DUKXV&RQYHQWLRQ&RPSOLDQFH&RPPLWWHH $&&& UHOHDVHGLWVÀQGLQJV
on compliance of the EU with the Aarhus Convention – to the present. As
mentioned at the beginning of the chapter, the study of this timeframe actuDOO\H[SORUHVWZRGLIIHUHQWOHJDO¶SDWKZD\V·FXUUHQWO\XVHGE\(1*2VLQWKH
DWWHPSWWRJHWDFFHVVWRMXVWLFHEHIRUH(8&RXUWV7KHÀUVWSDWKZD\FRQFHUQV
RQFHDJDLQDFFHVVWRMXVWLFHXQGHUWKH$5 DIWHUWKH$&&&ÀQGLQJV WKHVHFond pathway focuses on access to justice under the relevant Treaty provisions
and it seeks to highlight how the ongoing global CCL trend is affecting the
reasoning of the ENGOs in actions for annulment.
(90)

I acknowledge that this is not entirely correct, since international agreements to
which the EU is a party become integral part of EU law.
 )URP7HVWELRWHFKRIÀFLDOZHEVLWHDYDLODEOHDWWHVWELRWHFKRUJ.

(91)

 )URP0HOOLIHUDH9RIÀFLDOZHEVLWHDYDLODEOHDt: PHOOLIHUDGH.

(92)
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10. — 7KH$&&&ÀQGLQJV.
The ACCC is the non-confrontational, non-judicial and consultative
body established in Geneva in 2002 which is called upon to check the conformity between the legislation of the Parties to the Aarhus Convention
with the Convention itself. It is interesting to notice that even associations
and ENGOs may submit communications to the Committee with regard to
the compliance of one of the Parties with the Convention, which counts 47
Parties (including the EU).
7KH&RPPLWWHHDGRSWVÀQGLQJVZKLFKGRQRWKDYHDQ\OHJDOO\ELQGLQJ
character and if non-compliance is found, it may make recommendations
either to the Meeting of the Parties (MOP), or, with the Party’s agreement,
directly to the Party concerned (on a case by case basis) (93).
,QWKH(1*2¶&OLHQW(DUWK·VXEPLWWHGDFRPPXQLFDWLRQ (94) to the
Committee concerning compliance by the EU with the Aarhus Convention.
In particular, the ENGO complained about the 3ODXPDQQ test and the alleged incompliance between the internal review procedure laid down under
the AR and the Aarhus Convention.
With regard to the Plaumann test, the ACCC pointed out that art. 263(4)
TFEU – on which the EU judges have based their strict position on standing – is «drafted in a way that could be interpreted so as to provide standing
IRUTXDOLÀHGLQGLYLGXDOVDQGFLYLOVRFLHW\RUJDQL]DWLRQVLQDZD\WKDWZRXOG
meet the standard of article 9(3) of the Convention» (95).
In this regard, in its communication, ClientEarth argued that, to be individually concerned, according to the CJEU, «the legal situation of the person must be affected because of a factual situation that differentiates him or

(93)

United Nations Economic Commission for Europe, Guide to the Aarhus Convention Compliance Committee, 2nd edn (draft) (2015) 6. Available at XQHFHRUJ.
(94)

Communication ACCC/C/2008/30.

 5HSRUWRI WKH&RPSOLDQFH&RPPLWWHHÀQGLQJVDQGUHFRPPHQGDWLRQVZLWKUHJDUG
to communication ACCC/C/2008/32 (Part I) concerning compliance by the European
8QLRQ$SULO+HUHLQDIWHU¶3DUW,·
(95)
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her from all other persons» (96). Thus, private citizens cannot be individually
concerned if the decision or regulation takes effect by virtue of an objective
legal or factual situation (97) 7KH FRQVHTXHQFHV RI  DSSO\LQJ WKH 3ODXPDQQ
test to environmental and health issues is that in effect no member of the
public is ever able to challenge a decision or a regulation in such case before
the CJEU (98).
The ACCC thus concluded that «without having to analyse further in
detail all the cases referred to, it is clear to the Committee that this jurisprudence established by the [CJEU] is too strict to meet the criteria of the
Convention» (99).
With regard to the internal review procedure laid down under the AR, it
is necessary to highlight that, at the time of the ACCC review, the Stichting
1DWXXU case was still pending before the CJEU. For this reason, the Committee refrained from examining whether the AR or any other relevant internal
DGPLQLVWUDWLYHUHYLHZSURFHGXUHRI WKH(8PHWWKH&RQYHQWLRQ·VUHTXLUHments on access to justice.
7KHUHIRUHRQ$SULOWKH$&&&UHOHDVHGRQO\DÀUVWSDUWRI LWV
ÀQGLQJV DQG VLPSO\ FRQFOXGHG WKDW ² ZLWK UHJDUG WR DFFHVV WR MXVWLFH E\
members of the public – if WKHMXULVSUXGHQFHRI WKH(8&RXUWVDVHYLGHQFHGE\WKH
FDVHVH[DPLQHGZHUHWRFRQWLQXHXQOHVVIXOO\FRPSHQVDWHGIRUE\DGHTXDWHDGPLQLVWUDWLYH
UHYLHZSURFHGXUHVWKH3DUW\FRQFHUQHGZRXOGIDLOWRFRPSO\ZLWKDUWLFOHSDUDJUDSKV
DQGRI WKH&RQYHQWLRQ (100).
7KHVHFRQGSDUWRI WKH$&&&ÀQGLQJVZDVWKXVSXEOLVKHGRQ0DUFK
2017 (101), two years after 6WLFKWLQJ1DWXXU was ultimately decided. The ComPLWWHHIRXQGWKDWDUW  J $5GHÀQLQJ¶DGPLQLVWUDWLYHDFW·DVPHDQLQJ
(96)

,ELG

(97)

,ELG

(98)

,ELG

(99)

,ELG, § 87.

(100)

,ELG, § 94.

 5HSRUW RI  WKH &RPSOLDQFH &RPPLWWHH ÀQGLQJV DQG UHFRPPHQGDWLRQV ZLWK UHgard to communication ACCC/C/2008/32 (Part II) concerning compliance by the EuroSHDQ8QLRQ0DUFK+HUHLQDIWHU¶3DUW,,·
(101)
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«any measure of individual scope adopted under environment law (…)»,
was in breach of the obligations stemming from art. 9(3) of the ConvenWLRQDVWKHODWWHUFRYHUV¶DQ\DFWXQGHUDQ\ODZ·ZKLFKFRQWUDYHQHVODZUHODWing to the environment.
Plus, the Committee maintained that even the scope of the expression
¶DFWVDGRSWHGXQGHUHQYLURQPHQWDOODZ·LVWRRQDUURZDVDUW  I $5LQWHQGV¶HQYLURQPHQWDOODZ·DVLQFOXGLQJDQ\(8OHJLVODWLRQZKLFKLUUHVSHFWLYH
of its legal basis, contributes to the pursuit of the objectives of the EU policy on the environment as set out in the Treaty (102). Conversely, the scope of
art. 9(3) of the Convention – held the ACCC – is broader than that, since it
is clear that, under the Aarhus Convention, «an act may contravene laws relating to the environment without being adopted under environmental law»
within the meaning of art. 10 AR (103). Furthermore, the Committee found
that the Treaty of Lisbon – amending the fourth paragraph of art. 263(4)
TFEU – did not bring substantive changes for ENGOs seeking access to
justice at EU level (104).
7KH $&&&·V ÀQDO DVVHVVPHQW VWUHVVHG D VHULRXV LQVWDQFH RI  QRQFRPpliance with art. 9(3) and (4) of the Convention with regard to «access to
justice by members of the public because neither the [AR], nor the jurisprudence of the CJEU, implements or complies with the obligations arising
under those paragraphs» (105). In conclusion, the Committee recommended
WRWKH(8WKDWLWDPHQGVWKH$5DQGLQYLWHGWKH&-(8LQSDUWLFXODUWR¶XSdate’ its jurisprudence on art. 263(4) TFEU (106).
Nonetheless, at its sixth session which took place in Budva (Montenegro)
on 11-13 September 2017, the MOP – «considering the exceptional circumstances» – decided by consensus to «postpone the decision-making on
draft decision VI/8f concerning the EU to the next ordinary session of the
(102)

,ELG, § 96.

(103)

,ELG, § 98.

(104)

,ELG, § 120.

(105)

,ELG, § 123.

(106)

,ELG
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Meeting of the Parties to be held in 2021» (107). On the other side, the EU recalled its «willingness to continue exploring ways and means to comply with
the Convention in a way that is compatible with the fundamental principles
of the Union legal order and with its system of judicial review» (108).
6XFKDÀQDORXWFRPHRI WKHVL[WKVHVVLRQRI WKH023ZDVKLJKO\FULWLFLVHGE\FLYLOVRFLHW\RUJDQLVDWLRQVZKLFKDFFXVHGWKH(8RI ¶K\SRFULV\·DQG
invited the latter, without delay, to start the process of «revising the [AR]
which up to now, in combination with the jurisprudence of the [CJEU], has
effectively prevented NGOs from seeking access to justice in defence of the
environment at the EU level in all but access to documents cases» (109).

11. — 3RVW$DUKXV ,, ²SRVWÀQGLQJV0HOOLIHUD.
7KHÀUVWFDVHEURXJKWE\DQ(1*2XQGHUWKH$5DIWHUWKH$&&&UHOHDVHGWKHÀQDOSDUWRI LWVÀQGLQJVRQFRPSOLDQFHRI WKH(8LV0HOOLIHUD (110).
Given that the appeal process is still pending, for the analysis of this case it
has so far only been possible to rely on the GC’s decision, adopted in September 2018.
The factual background in 0HOOLIHUD is very similar to the one in StichtLQJ1DWXXU¶0HOOLIHUDH9·LVD*HUPDQHQYLURQPHQWDODVVRFLDWLRQDLPLQJDW
preserving bees’ health. The association asked the Commission to review
– under art. 10 AR – implementing regulation 2016/1056 (111), extending the
(107)

See XNKXPDQULJKWVEORJFRP.

(108)

Full Summary of the Budva Meetings – Sixth Session of the Meeting of the Parties to the Aarhus Convention. Available at: XQHFHRUJ.
(109)

European Eco Forum statement on the role of the European Union in relation to
WKHÀQGLQJWKDWLWLVLQQRQFRPSOLDQFHZLWKWKH$DUKXV&RQYHQWLRQ%XGYD0RQWHQHJUR
Thursday 14 September 2017. See ZHFIHX.
(110)
(111)

T-12/17, 0HOOLIHUDY&RPPLVVLRQ (2018) ECLI:EU:T:2018:616.

Commission Implementing Regulation (EU) 2016/1056 of 29 June 2016 amending Implementing Regulation (EU) No 540/2011 as regards the extension of the approval
period of the active substance glyphosate (Text with EEA relevance) C/2016/4152 OJ L
173, 30 June 2016, pp. 52-54.
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approval period of the active substance glyphosate. The European executive
UHMHFWHG0HOOLIHUD·VUHTXHVWRQWKHJURXQGWKDWVXFKDPHDVXUHGLGQRWFRQstitute a challengeable EU administrative act as outlined in art. 2(1)(g) AR.
$VDFRQVHTXHQFHLQ-DQXDU\WKHDVVRFLDWLRQGHFLGHGWRFKDOOHQJHWKH
&RPPLVVLRQ·VGHFLVLRQUHMHFWLQJLWVUHTXHVWEHIRUHWKH(8*&
Apart from the arguments advanced by the applicant to demonstrate that
WKHFRQWHVWHGPHDVXUHZDVDQDGPLQLVWUDWLYHDFWKDYLQJ¶LQGLYLGXDOVFRSH·
what is extremely worth considering in 0HOOLIHUD is the explicit invitation
PDGHWRWKH&RXUWWRWDNHLQWRDFFRXQWWKH$&&&ÀQGLQJVDQGPRGLI\WKH
MXULVSUXGHQFHRQWKH¶DFWRI LQGLYLGXDOVFRSH·UHTXLUHPHQW (112). In addition,
the association invited the EU judges to provide a consistent interpretation
of art. 10 AR with the Aarhus Convention, in order to bring the EU closer
to a full compliance with the international agreement (113).
As showed in section II, in 6WLFKWLQJ1DWXXU the GC proved to be more
willing than the CJEU to review conformity of EU secondary law with
the Aarhus Convention. In that case, the GC actually declared art. 10 AR
incompatible with the Convention and it annulled the EU measures chalOHQJHG E\ WKH DSSOLFDQWV +RZHYHU VXFK D ¶SURJUHVVLYH· LQWHUSUHWDWLRQ RI 
the AR was already abandoned by the GC in )UDQN%ROG (114) in 2015, where
the EU judiciary aligned its case law with the jurisprudence of the CJEU
RQDUW$56XFKFRQVLVWHQF\LQWKHFDVHODZKDVEHHQFRQÀUPHGE\WKH
GC also in 0HOOLIHUD, where, in spite of the applicant’s invitation to take into
DFFRXQWWKH$&&&ÀQGLQJVWKH&RXUWGLVPLVVHGWKHDFWLRQEURXJKWE\WKH
association.
In this regard, the applicant in 0HOOLIHUD recalled that the Aarhus Convention is binding on the EU and that art. 9(3) guarantees the broadest access
to justice possible, not limiting the possibility to challenge measures having
DQHJDWLYHLPSDFWRQWKHHQYLURQPHQWWRDFWVRI ¶LQGLYLGXDOVFRSH· (115). This
(112)

0HOOLIHUD, see n. 96, § 78.

(113)

,ELG, § 79.

(114)

T-19/13, )UDQN%ROGY&RPPLVVLRQ (2015) ECLI:EU:T:2015:520.

(115)

0HOOLIHUD, see n. 96, § 78.
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LVDVWULFWHUGHÀQLWLRQLQWURGXFHGE\WKH(8OHJLVODWRUWKDWLVQRWUHTXLUHGE\
the Aarhus Convention.
In addition, the applicant stressed that, in spite of the lack of direct
HIIHFWRI DUW  RI WKH&RQYHQWLRQ²VWURQJO\DIÀUPHGLQ6WLFKWLQJQDWXXU
and 6ORYDNEHDU – the Court has a duty of consistent interpretation of EU
secondary law with international agreements to which the EU is party.
This meant that, according to Mellifera, the Court had to interpret [where
possible] art. 10 AR in compliance with art. 9(3) of the Aarhus Convention (116).
Nevertheless, the GC rejected all the applicant’s arguments. First, it denied once again that art. 9(3) may have direct effect in the EU legal order (117).
6HFRQGUHJDUGLQJWKHLQYLWDWLRQWRIROORZWKH$&&&ÀQGLQJVWKH(8MXGJHVDQVZHUHGWKDWHYHQDVVXPLQJWKDWVXFKÀQGLQJVKDGELQGLQJIRUFHWKHVH
DUHQRWKLQJPRUHWKDQDVLPSOH¶GUDIW·QRWRIÀFLDOO\DGRSWHGE\WKH023
and released on 17 March 2017, therefore once the contested regulation had
already been adopted by the Commission (in 2016, ndr) (118).
Regarding the duty of consistent interpretation with international agreements to which the EU is Party, the Court held that this is possible only
where the wording of the concerned legislation allows for such an interpretation and this does not lead to an interpretation FRQWUDOHJHP (119).
On this point, the EU judges noticed that, since the wording of the AR
is very clear in limiting the types of challengeable measures to administraWLYHDFWVKDYLQJDQ¶LQGLYLGXDOVFRSH·DFRQVLVWHQWLQWHUSUHWDWLRQRI VXFKD
regulation must be excluded, especially in the case at stake, since the Court
KDGDOUHDG\TXDOLÀHGWKHFRQWHVWHGLPSOHPHQWLQJUHJXODWLRQDV
DPHDVXUHRI ¶JHQHUDOVFRSH·)RUWKHVHUHDVRQVWKH&RXUWUHMHFWHGDOOWKH
pleas advanced by the association and dismissed its action.

(116)

,ELG, § 79.

(117)

,ELG, § 95.

(118)

,ELG, § 86.

,ELG, § 87. See also C-106/89, 0DUOHDVLQJ Y &RPHUFLDO ,QWHUQDFLRQDO GH $OLPHQWDFLyQ
(1990) ECLI:EU:C:1990:395.
(119)
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12. — 3UHOLPLQDU\UHPDUNVRQWKH¶SRVW$DUKXV ,, ²SRVWÀQGLQJV·SHULRG.
7KH ¶SRVW$DUKXV· SHULRG FDQ EH VHHQ LQ WKH HQG DV D ¶SRVW/LVERQ·
period too (120). Indeed, the Treaty of Lisbon – entered into force in 2009
– should also be mentioned in an analysis like this one, which tries to describe how ENGOs’ arguments in actions for annulment have evolved in
DFFRUGDQFHZLWKDQHTXDOO\HYROYLQJ(8OHJDORUGHU+RZHYHUWKHFKDQJHV
occurred in Lisbon did not have a major impact on the arguments and the
remedies used by ENGOs when seeking to challenge the legality of EU enYLURQPHQWDOPHDVXUHV7KLVZDVDOVRFRQÀUPHGE\WKH$&&&LQLWVÀQGLQJV
DQGWKLVLVZK\QRVSHFLÀFVHFWLRQZDVGHYRWHGWRWKH¶SRVW/LVERQ·SHULRG
in this paper.
:LWKUHJDUGWRWKHÀQGLQJVRI WKH$&&&WKHVHFDQVXUHO\EHFRQVLGHUHG
as a major achievement for ENGOs with regard to access to justice before
(8&RXUWV,QGHHGWKHLPSDFWRI WKHVHÀQGLQJVFDQEHFRQVLGHUHGIURP
both, a legal and a political perspective.
)URPDSXUHO\OHJDOSRLQWRI YLHZWKH$&&&ÀQGLQJVKDYHDOUHDG\EHHQ
referred to by other ENGOs (like 0HOOLIHUD) in actions brought under art.
263(4) TFEU. This in order to try to convince the EU judiciary to take into
account the outcome of a review which – although not binding on the Parties – has highlighted a serious non-compliance by the EU with the Aarhus
Convention. However, 0HOOLIHUD shows, once again, that the CJEU is the
ultimate judge of the EU, the only institution authorised by the Treaties to
rule on the autonomy of the EU legal order and to decide to what extent,
international agreements to which the EU is a party, may be invoked before
EU Courts (121).
(120)

Treaty of Lisbon.

In this regard, see K. LENAERTS, 'LUHFW$SSOLFDELOLW\DQG'LUHFW(IIHFWRI ,QWHUQDWLRQDO/DZLQWKH(8/HJDO2UGHU, in I. GOVAERE, E. LANNON, P. VAN ELSUWEGE, S. ADAM, 7KH
(XURSHDQ8QLRQLQWKH:RUOG²(VVD\VLQ+RQRXURI 0DUF0DUHVFHDX, Leiden, The Netherlands:
Brill | Nijhoff, 2014, p. 45, doi: GRLRUJ; N. ZIPPERLE, 7KH&RXUW·V&DVH/DZRQ'LUHFW(IIHFWRI 
,QWHUQDWLRQDO$JUHHPHQWV )UHH7UDGH$VVRFLDWLRQV$FFHVVLRQ$VVRFLDWLRQV'HYHORSPHQW$VVRFLDWLRQV
DQG(($ DQG6WDWXVRI :72/DZ, in ID., (8,QWHUQDWLRQDO$JUHHPHQWV, Springer, Cham, 2017,
(121)
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Moreover, in 0HOOLIHUD the Court also relied on a chronological arguPHQW²DFFRUGLQJWRZKLFKWKHÀQGLQJVZHUHUHOHDVHGRQO\DIWHUWKHFKDOOHQJHG LPSOHPHQWLQJ UHJXODWLRQ ² DV D MXVWLÀFDWLRQ IRU GLVUHJDUGLQJ WKH
fact that the EU still is not in compliance with the Aarhus Convention.
Given this argument, it will be interesting to see how the Court will answer
WRDSSOLFDWLRQVFKDOOHQJLQJ(8PHDVXUHVDGRSWHG¶DIWHU·WKHSXEOLFDWLRQRI 
WKH$&&&ÀQGLQJV (122).
)URPDSROLWLFDOSRLQWRI YLHZLWLVXQGHQLDEOHWKDWWKH$&&&ÀQGLQJV
put considerable pressure on the EU institutions. In particular, the EuroSHDQ3DUOLDPHQW KHUHLQDIWHU¶WKH(3· WKH&RXQFLORI WKH(8 KHUHLQDIWHU
¶WKH&RXQFLO DQGWKH(XURSHDQ(FRQRPLFDQG6RFLDO&RPPLWWHH KHUHLQDIWHU¶WKH((6&· KDYHDOOWDNHQFOHDUSRVLWLRQVZLWKUHJDUGWRFRPSOLDQFH
of the EU with the Aarhus Convention.
)LUVWWKH(3RQ1RYHPEHUDGRSWHGDUHVROXWLRQRQDQ¶$FWLRQ
Plan for nature, people and the economy’ (123). In this document the EP
HPSKDVL]HG ¶WKH UROH RI  FLYLO VRFLHW\ LQ HQVXULQJ EHWWHU LPSOHPHQWDWLRQ
of Union nature legislation, and the importance of the provisions of the
AC in this regard’ (124). In addition, and most importantly, the European
co-legislator called on the Commission to: FRPHIRUZDUGZLWKDQHZOHJLVODWLYH
SURSRVDO RQ PLQLPXP VWDQGDUGV IRU DFFHVV WR MXGLFLDO UHYLHZ DQG D UHYLVLRQ RI  WKH
$DUKXV5HJXODWLRQLPSOHPHQWLQJWKH&RQYHQWLRQDVUHJDUGV8QLRQDFWLRQLQRUGHUWR
WDNHDFFRXQWRI WKHUHFHQWUHFRPPHQGDWLRQIURPWKH$DUKXV&RQYHQWLRQ&RPSOLDQFH
&RPPLWWHH (125).

p. 9; N. GHAZARYAN, :KR$UHWKH¶*DWHNHHSHUV·",Q&RQWLQXDWLRQRI WKH'HEDWHRQWKH'LUHFW$SSOLFDELOLW\DQGWKH'LUHFW(IIHFWRI (8,QWHUQDWLRQDO$JUHHPHQWV, Yearbook of European Law, Vol.
37, 2018, p. 27, GRLRUJ.
(122)

In this regard, see T-141/19, 6DERDQG2WKHUVY3DUOLDPHQWDQG&RXQFLO (pending).

(123)

European Parliament resolution of 15 November 2017 on an Action Plan for
nature, people and the economy [2017/2819(RSP)].
(124)

,ELG, § 15.

(125)

,ELG, § 16.
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Second, the EESC – in its opinion (126) adopted on 7 December 2017 on
the Commission’s notice on access to justice in environmental matters (127) –
highlighted the limitations inherent in that notice in «failing to include the
ÀQGLQJVRI WKHLQGHSHQGHQW&RPSOLDQFH&RPPLWWHHRI WKH$DUKXV&RQvention (ACCC) (…)» (128).
Furthermore, the European Committee expressed its full support to
«the Aarhus Convention and its full implementation by and within the EU»,
DQGDGGHG©>LW@LVWKHUHIRUHHVVHQWLDOWKDWWKHÀQGLQJVRQFRPSOLDQFHRI WKH
ACCC, appointed by the Parties, are fully endorsed by the Parties» (129).
Third, with respect to this matter, the Council decided on 11 June 2018
to trigger the procedure under art. 241 TFEU, which has rarely been used
in the EU legal history. This Treaty provision allows the Council, acting by
a simple majority, to: UHTXHVWWKH&RPPLVVLRQWRXQGHUWDNHDQ\VWXGLHVWKH&RXQFLO
FRQVLGHUVGHVLUDEOHIRUWKHDWWDLQPHQWRI WKHFRPPRQREMHFWLYHVDQGWRVXEPLWWRLWDQ\
DSSURSULDWHSURSRVDOV,I WKH&RPPLVVLRQGRHVQRWVXEPLWDSURSRVDOLWVKDOOLQIRUPWKH
&RXQFLORI WKHUHDVRQV (130).
In its decision triggering the procedure, the Council took into serious
FRQVLGHUDWLRQWKH$&&&ÀQGLQJVDQGDVNHGWKH&RPPLVVLRQWRFRPSOHWH
the study by 30 September 2019 and, if changes to the AR are considered
appropriate in view of the outcomes of the study, to prepare a proposal for
an amendment of the regulation by 30 September 2020 (131).

 ((6&RSLQLRQRQ&RPPXQLFDWLRQIURPWKH&RPPLVVLRQRI $SULO¶&RPPLVVLRQ1RWLFHRQ$FFHVVWR-XVWLFHLQ(QYLURQPHQWDO0DWWHUV·>&  ÀQDO@
(126)

(127)

Commission Notice on access to justice in environmental matters, C/2017/2616,
OJ C 275, 18 August 2017, pp. 1-39.
(128)

EESC opinion, see n. 109, § 1.12.

(129)

,ELG, § 1.13.

 &RXQFLOGHFLVLRQUHTXHVWLQJWKH&RPPLVVLRQWRVXEPLWDVWXG\RQWKH8QLRQ·VRSWLRQVIRUDGGUHVVLQJWKHÀQGLQJVRI WKH$DUKXV&RQYHQWLRQ&RPSOLDQFH&RPPLWWHHLQFDVH
ACCC/C/2008/32 and, if appropriate in view of the outcomes of the study, a proposal
for a Regulation of the European Parliament and of the Council amending Regulation (EC)
No 1367/2006.
(130)

(131)

,ELG, art. 1.
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,Q2FWREHUWKH&RPPLVVLRQSXEOLVKHGLWVÀQDOVWXG\ (132) along with
a report (133) on EU implementation of the Aarhus Convention in the area of
access to justice in environmental matters. The report tries to «look at the
Union system of judicial redress as a whole, taking account of the national
courts as well as the CJEU». In this respect, the report seems to identify the
preliminary reference on validity (134) – laid down under art. 267 TFEU – as
WKHPRVWVXLWDEOHUHPHG\WRÀOOWKHJDSEHWZHHQWKH(8MXGLFLDOSURWHFWLRQ
system and the Aarhus Convention provisions on access to justice. A solution already highly criticized by many ENGOs (135).

13. — 3RVW$DUKXV ,, ²WKH&&/WUHQG.
In June 2015, the Hague District Court decided the infamous case 8UJHQGD , where the national court ruled that the Dutch State must take more
action to reduce the greenhouse gas emissions in the Netherlands. The case
ZDV EURXJKW E\ WKH ¶8UJHQGD )RXQGDWLRQ· D 'XWFK (1*2 DLPLQJ IRU D
«fast transition towards a sustainable society, with a focus on the transition
towards a circular economy using only renewable energy» (137).
In spite of being a national case, 8UJHQGD is also relevant in the present analysis for the following reasons. Indeed, 8UJHQGDVWDUWHGDVLJQLÀFDQW
(136)

(132)

Final study on EU implementation of the Aarhus Convention in the area of access
to justice in environmental matters. Available at: HFHXURSDHX.
(133)

Commission Report published on EU implementation of the Aarhus Convention
in the area of access to justice in environmental matters. Available at: HFHXURSDHX.
(134)

,ELG, 27.

,ELGSee also M. VAN WOLFEREN, M. ELIANTONIO, $FFHVVWR-XVWLFHLQ(QYLURQPHQWDO
0DWWHUV 7KH (8·V 'LIÀFXOW 5RDG 7RZDUGV 1RQ&RPSOLDQFH :LWK WKH $DUKXV &RQYHQWLRQ, in M.
PEETERS, M. ELIANTONIO, 5HVHDUFK+DQGERRNRQ(8(QYLURQPHQWDO/DZ, Edward Elgar, Research Handbooks in European Law series, 2019.
(135)

(136)

Urgenda Foundation v. The Netherlands [2015] HAZA C/09/00456689 (24 June
2015); aff ’d (9 October 2018); aff ’d (20 December 2019) (District Court of the Hague, The
Hague Court of Appeal and the Supreme Court of the Netherlands).
(137)

)URPWKH¶8UJHQGD)RXQGDWLRQ·VRIÀFLDOZHEVLWH$YDLODEOHDWXUJHQGDQO.
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global CCL trend (138), promoted by civil society organisations, aiming to
hold States and corporations accountable for the negative effects that climate change has on citizens’ fundamental rights (FRs). These lawsuits are
therefore characterised by a loosen causation between States interventions
(or omissions) and FRs violations at the expenses of present and future
generations of citizens. Such a causation link with FRs violations (present
RUIXWXUH LVJHQHUDOO\VXSSRUWHGE\H[WHQVLYHVFLHQWLÀFGDWDVXEPLWWHGE\
SODLQWLIIVDORQJZLWKWKHLUDSSOLFDWLRQVÀOHV

14. — 7KH&DUYDOKRFDVH.
Needless to say that also EU Courts are not completely immune from
the global CCL trend described here above. Indeed, 8UJHQGDpaved the way
to actions brought by individuals and ENGOs under art. 263(4) TFEU,
aiming to hold the EU institutions accountable for the negative effects of
climate change on individuals.
In particular, in 2018, ten families (36 individuals in total) – from Portugal, Germany, France, Italy, Romania, Kenya and Fiji – as well as one civLOVRFLHW\RUJDQLVDWLRQQDPHO\WKH¶6DDPL<RXWK$VVRFLDWLRQ6iPLQXRUUD·
challenged the legality of three EU measures. By these measures, the EU
VHHNVWRFRPSO\ZLWKWKH¶QDWLRQDOO\GHWHUPLQHGFRQWULEXWLRQV· 1'&V DV
UHTXLUHGE\DUW  RI WKH3DULV$JUHHPHQW7KHFDVH²VWLOOSHQGLQJEHIRUH
the CJEU – is called &DUYDOKR (139), also known as the 3HRSOH·V&OLPDWH case (140).

(J 1RWUH$IIDLUHj7RXVDQG2WKHUVY)UDQFH (France, brought in 2018, pending); 3ODQ
%(DUWKDQG2WKHUVY7KH6HFUHWDU\RI 6WDWHIRU%XVLQHVV(QHUJ\DQG,QGXVWULDO6WUDWHJ\ (United
Kingdom, decided on 20 January 2019); -XOLDQDY8QLWHG6WDWHV (U.S., brought in 2015, pending); 7KRPVRQ Y 0LQLVWHU IRU &OLPDWH &KDQJH ,VVXHV (New Zealand, decided on 2 November
2017). Data available on FOLPDWHFDVHFKDUWFRP. See also J. SETZER, R. BYRNES, *OREDOWUHQGVLQ
FOLPDWHFKDQJHOLWLJDWLRQVQDSVKRW, Policy report, July 2019, p. 3. Available at: OVHDFXN.
(138)

(139)

T-330/18, &DUYDOKRDQG2WKHUVY3DUOLDPHQWDQG&RXQFLO(2019) ECLI:EU:T:2019:324.

(140)

See SHRSOHVFOLPDWHFDVHFDQHXURSHRUJ.

350

DIRITTO E PROCESSO

To simplify, in &DUYDOKR the plaintiffs maintain that the climate targets laid
GRZQLQWKHFRQWHVWHGPHDVXUHVDUHQRWVXIÀFLHQWO\DPELWLRXVWRSUHVHUYH
their FRs. A reasoning very similar to the one adopted in 8UJHQGD, to which
WKHDSSOLFDQWVPDGHDGLUHFWUHIHUHQFHLQWKHLUDSSOLFDWLRQÀOH (141).
14.1. – 7KHDUJXPHQWVRI WKHDSSOLFDQWV.
In order to overcome the Plaumann test and prove that they were all individually concerned by the contested measures, the applicants in &DUYDOKRdeYRWHGDFRQVLGHUDEOHSDUWRI WKHLUDSSOLFDWLRQÀOHWRWKHDGPLVVLELOLW\RI WKH
case. In this regard, they put forward claims supporting two main assumptions: i) (IIHFWLYHMXGLFLDOSURWHFWLRQ: the Plaumann test is not compatible with
the general principle of effective judicial protection; ii) 7KH(8DFWLRQEUHDFKHV
LQGLYLGXDOV·)5VE\VHWWLQJLQVXIÀFLHQWO\DPELWLRXVFOLPDWHWDUJHWVWKH(8
is not doing enough to protect the applicants from violations of their FRs.
14.1.1. - (IIHFWLYHMXGLFLDOSURWHFWLRQ.
In &DUYDOKR, the plaintiffs maintained that the Plaumann formula is not
itself based in the text of current art. 263(4) TFEU. It was originally conFHLYHGRQWKHEDVLVRI WKHROGWH[WRI DUW7(&ZKLFKUHIHUUHGWR¶GHFLVLRQV·DVWKHREMHFWRI DQDFWLRQQRWWR¶DFWV· DVLQWKHFXUUHQWZRUGLQJ (142)).
Given that now even legislative acts having general scope may be challenged
under Treaty provisions, «the application of the admissibility criterion must
UHÁHFWWKHJHQHUDOFKDUDFWHURI OHJLVODWLYHDFWVª (143).
I want to thank the applicants in &DUYDOKRIRUPDNLQJWKHLUDSSOLFDWLRQÀOHSXEOLFO\
available even before the case was decided. All the case-related documents are available
here: SHRSOHVFOLPDWHFDVHFDQHXURSHRUJ+HUHLQDIWHU¶&DUYDOKR - AF’, § 38.
(141)

Art. 263(4) TFEU: $Q\QDWXUDORUOHJDOSHUVRQPD\XQGHUWKHFRQGLWLRQVODLGGRZQLQWKH
ÀUVWDQGVHFRQGSDUDJUDSKVLQVWLWXWHSURFHHGLQJVDJDLQVWDQDFWDGGUHVVHGWRWKDWSHUVRQRUZKLFKLVRI 
GLUHFWDQGLQGLYLGXDOFRQFHUQWRWKHPDQGDJDLQVWDUHJXODWRU\DFWZKLFKLVRI GLUHFWFRQFHUQWRWKHPDQG
GRHVQRWHQWDLOLPSOHPHQWLQJPHDVXUHV
(142)

(143)

,ELG, § 131.
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0RUHRYHUWKHSODLQWLIIVVWUHVVHGWKHVRFDOOHG¶3ODXPDQQSDUDGR[·WKH
more widespread the damaging effects of a measure, the more restrictive
WKHDFFHVVWRFRXUWVZLOOEH¶7KLVOHDGVWRDQREYLRXVJDSLQMXGLFLDOSURWHFtion’ (144).
On this point, the plaintiffs also recalled AG Jacobs’ opinion in the
83$ (145) case, where the Court’s advisor proposed an alternative interpretation of the Treaty provisions allowing for access to justice of private parties before EU Courts. In Jacobs’ view, a natural or legal person should
be regarded as «individually concerned by [an EU measure] of general
DSSOLFDWLRQ WKDW FRQFHUQV KLP GLUHFWO\ LI  WKH PHDVXUH LQ TXHVWLRQ DIIHFWV
KLV OHJDO SRVLWLRQ LQ D PDQQHU ZKLFK LV ERWK GHÀQLWH DQG LPPHGLDWH E\
restricting his rights or by imposing obligations on him» (146).
Interestingly, in the attempt to address these arguments, the GC limited
LWVHOI WRVLPSO\¶UHSRUW·WKHPLQLWVÀQDORUGHU$FWXDOO\WKH&RXUWFRQÀUPHG
the Plaumann formula without even trying to provide convincing counterarguments to dismiss those claims.
However, the Court responded to the argument relating to art. 47 ECFR,
enshrining the FR to effective judicial protection (147). The applicants held
that, even though, such a provision «is not intended to change the system of
judicial review laid down by the Treaties, and particularly the rules relating
to the admissibility of direct actions», the conditions of admissibility must
nevertheless «be interpreted in the light of the fundamental right to effective judicial protection».
In this respect, the plaintiffs attempted to anticipate the GC’s answers on
the availability of the preliminary reference procedure, the counterargument
traditionally used by the EU judiciary in its case law (148). «The CJEU considers that this complete system is provided on the premise that there is coor(144)

,ELG, § 132.

(145)

83$, see n. 39.

(146)

&DUYDOKR – AF, § 141.

(147)

&DUYDOKR, see n. 119, § 52.

(148)

&DUYDOKR – AF, § 144.
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dination of remedies before national and EU courts, including through the
availability of preliminary reference» claimed the applicants. However, «as the
CJEU has held, this all depends on the availability of appropriate remedies in
national law» (149). The plaintiffs argued that such a case could only be solved
by the EU judiciary, as the action was QRWGLUHFWHGDJDLQVWLPSOHPHQWLQJPHDVXUHVRI 
HLWKHU0HPEHU6WDWHVRU(8LQVWLWXWLRQVEXWUDWKHUDJDLQVWWKHIXQGDPHQWDOOHJDOEDVLVIRU
FOLPDWHDFWLRQPRUHSUHFLVHO\WKHDOORFDWLRQE\WKH*+*(PLVVLRQV$FWVRI DQH[FHVVLYH
DQG XQODZIXO TXDQWLW\ RI  HPLVVLRQV 7KDW DOORFDWLRQ LV GLFWDWHG E\ WKH (PLVVLRQV $FWV
WKHPVHOYHVDQGUHTXLUHVQRLPSOHPHQWLQJPHDVXUHVZKLFKFRXOGEHWKHVXEMHFWRI DFKDOOHQJH
5HJDUGLQJWKLVWKH*&SRLQWHGRXWWKDWDUW(&)5GRHVQRWUHTXLUHWKDW
an individual should have an unconditional entitlement to bring an action for
annulment of such a legislative act of the Union directly before the [CJEU].
7KH&RXUWWKHQFRQÀUPHGWKHWUDGLWLRQDOUHDVRQLQJRQWKHDOUHDG\H[LVWLQJ
¶FRPSOHWHV\VWHPRI OHJDOUHPHGLHV· (150) and upheld the argument proposed by
the Parliament and the Council. According to the institutions the implementation of the climate package presupposes a number of implementing measures
WREHDGRSWHGE\QDWLRQDODXWKRULWLHV$VDFRQVHTXHQFHVXFKPHDVXUHVFRXOG
be challenged by natural and legal persons before national courts which may
then refer the CJEU for a preliminary ruling on validity or interpretation (151).
14.1.2. - %UHDFKLQJLQGLYLGXDOV·)5V.
With regard to the alleged breaches of their FRs, the applicants held that
ZKLOHDOOSHUVRQVPD\LQSULQFLSOHHDFKHQMR\WKHVDPHULJKW VXFKDVWKHULJKWWROLIHRU
WKHULJKWWRDQRFFXSDWLRQ WKHHIIHFWVRI FOLPDWHFKDQJH WRZKLFKWKH(8(PLVVLRQV$FWV
XQGHUFKDOOHQJHFRQWULEXWH DQGKHQFHWKHLQIULQJHPHQWRI ULJKWVLVGLVWLQFWLYHDQGGLIIHUHQW
IRUHDFKLQGLYLGXDO$IDUPHUZKRLVDIIHFWHGE\GURXJKWLVLQDGLIIHUHQWSRVLWLRQIURPD
ÀVKHUPDQDIIHFWHGE\DORVVRI VHDLFH (152).
(149)

,ELG

(150)

See VXSUD¶SUH$DUKXV·SHULRGVHFWLRQ

(151)

&DUYDOKR, see n. 121, § 53.

(152)

,ELG, § 128.
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On this point, the plaintiffs argued that, given that the EU has not adhered to the European Convention on Human Rights (ECHR), «the CJEU
is to be the sole arbiter of the reconciliation of EU measures and [FRs]».
«It must follow – continued the plaintiffs – that an individual whose [FRs]
are at stake necessarily has a right of access to the EU judicature. In conVHTXHQFHLWVKRXOGEHKHOGWKDWDSHUVRQLVLQGLYLGXDOO\FRQFHUQHG where the
person is DIIHFWHGLQDIXQGDPHQWDOULJKW» (153).
The plaintiffs also tried to rely on the &RGRUQLX (154) and ),$00 (155) case
law. In the former the applicant established individual concern because it
had an individual right (a trademark) that was adversely affected by the legislative act (notwithstanding the act being of general application).
In the latter, an Italian accumulator manufacturer, claimed that the EU
had infringed WTO law thereby provoking US countermeasures imposing
FXVWRPVRQDFFXPXODWRULPSRUWV)RUWKLVUHDVRQ),$00UHTXHVWHGFRPpensation. The plaintiffs in &DUYDOKR noticed that although the application
was «denied in substance it was found admissible without the Court as well
DVWKH>&-(8@RQDSSHDOHYHQPHQWLRQLQJWKHTXHVWLRQRI VWDQGLQJ7KLVLV
notable because many other manufacturers of accumulators may also have
been affected by the US customs».
Noteworthy, to these claims the EU judges responded by acknowledging
that climate change may certainly affect the enjoyment of FRs (156). However,
WKH(87UHDWLHVUHTXLUHDFOHDU DQGVWULFW OLQNEHWZHHQWKHFRQWHVWHGPHDsure and the legal sphere of the applicant, not between climate change, on
the one hand, and individuals’ FRs, on the other.
The risk – argued the Court – would be to recognise standing to any
FLWL]HQDQGPDNHWKHUHTXLUHPHQWVHVWDEOLVKHGXQGHUDUW  7)(8FRPpletely meaningless (157).
(153)

,ELG, § 140. Emphasis added.

(154)

C-309/89, &RGRUQLXY&RXQFLO (1994) ECLI:EU:C:1994:197.

(155)

),$00, see n. 68.

(156)

&DUYDOKR, see n. 121, § 50.

(157)

,ELG
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Indeed, the GC found that the plaintiffs did not establish that the contested provisions of the legislative package infringed their FRs and distinguished them individually from all other natural or legal persons concerned
by those provisions just as in the case of the addressee (158).
$VDFRQVHTXHQFHWKHFDVHZDVGLVPLVVHGE\WKH*&IRUODFNRI VWDQGLQJ
of the applicants.

15. — 3UHOLPLQDU\UHPDUNVRQWKH¶SRVW$DUKXV ,, ²WKH&&/WUHQG·SHULRG.
An increasing amount of individuals and civil society organisations
throughout the world is turning to courts to remedy the institutional negligence regarding cuts to greenhouse gases emissions. In this respect, &DUYDOKR
clearly shows how the global CCL trend also affected EU ENGOs and jurisdictions. New litigants and new arguments have been brought before the
&-(8ZKLFKVHHPVVWLOOXQUHVSRQVLYHWRWKHUHTXHVWVRI WKHDSSOLFDQWVLQ
WKHÀHOGRI FOLPDWHFKDQJH
:LWKUHJDUGWRWKH¶QHZOLWLJDQWV·WKHPRVWUHFHQWFOLPDWHDFWLRQVIRUDQQXOPHQWVHHLQGLYLGXDOVWDNLQJRYHUDOWKRXJK¶EDFNHGXS·E\DIHZ(1*2V (159).
This is also in line with the global CCL trend, where it is possible to notice
more and more individual plaintiffs (rather than organisations) seeking to hold
governments and corporations accountable for climate change (160).
0RUHRYHUZLWKUHJDUGWRWKH¶QHZDUJXPHQWV·HYHQWKHUHFHQWFDVHODZ
RI WKH&RXUWLQWKHÀHOGRI FOLPDWHFKDQJHKDVGHÀQLWHO\H[SHULHQFHGD¶)5V
turn’ in the legal reasoning proposed by the plaintiffs. This is also perfectly
in line with the global CCL trend, as extensively explained by leading legal
VFKRODUVLQWKHÀHOGRI &&/ (161).
(158)

,ELG, § 49.

(159)

This can be noticed in both, the &DUYDOKR and 6DER cases (see n. 122).

See for instance the -XOLDQD case (n. 138) or the /OLX\D Y 5:( $* (Germany,
brought in 2015, pending).
(160)

See J. PEEL, H.M. OSOFSKY, $5LJKWV7XUQLQ&OLPDWH&KDQJH/LWLJDWLRQ", Transnational Environmental Law, (2018) 7 (1), p. 37.
(161)
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However, the impact of 8UJHQGDGRHVQRWVHHPWREHVXIÀFLHQWWRH[plain this strong shift from DJJUHJDWH (ENGOs) to LQGLYLGXDO plaintiffs and
from SURFHGXUDO to (fundamental) VXEVWDQWLYH rights in EU environmental
OLWLJDWLRQ2QWKLVSRLQWVRPHVFKRODUVKDYHOLQNHGWKH¶ULJKWVWXUQ·WRD
EURDGHU ¶QDUUDWLYH WXUQ· WKDW LV FXUUHQWO\ WDNLQJ SODFH LQ JOREDO &&/ (162).
&OLPDWHOLWLJDQWVDUHXVLQJFRXUWVWR¶WHOOVWRULHV·DQGUDLVHSXEOLFDZDUHQHVV
E\IRFXVLQJRQLQGLYLGXDOQDUUDWLYHVKDYLQJDVLJQLÀFDQW¶HPRWLRQDOFRQtent’ (163)/LWHUDWXUHLQWKHÀHOGVRI GLJLWDOHGXFDWLRQDQGSV\FKRORJ\KHOSV
us understand that showing individual litigants instead of organisations
IDYRXUVDEHWWHU¶LGHQWLÀFDWLRQ·ZLWKWKHSODLQWLIIVLQFH¶LQGLYLGXDOVKDYH
stories’ (164) and moving stories may inspire empathy in other people (165). As
DFRQVHTXHQFHWKHZLOOWR¶HPSDWKL]H·LVDOVRLQFUHGLEO\DIIHFWLQJWKHOHJDO
reasoning, which has to be framed in new terms aiming to facilitate the
¶LGHQWLÀFDWLRQSURFHVV·
For instance, in &DUYDOKR one of the applicants claimed to RZQDVHFWLRQRI 
IRUHVWLQFHQWUDO3RUWXJDOQHDU9LODGH%DUED KDLQWRWDO ZKHUHWKH\FDUU\RQIRUHVWU\
ZRUN$VWKHDSSOLFDQWKDVREVHUYHGWKHWUHQGLQUHFHQW\HDUVLQWKLVUHJLRQKDVEHHQIRU
DJHQHUDOWHPSHUDWXUHLQFUHDVHPRUHIUHTXHQWKHDWZDYHVDQGGURXJKWV7KLVFXOPLQDWHG

C. HILSON, /DZ FRXUWV DQG SRSXOLVP FOLPDWH FKDQJH OLWLJDWLRQ DQG WKH QDUUDWLYH WXUQ, in
S.M. STERETT, L.D. WALKER, 5HVHDUFK+DQGERRNRQ/DZDQG&RXUWV, Edward Elgar Publishing,
2019, p. 90. doi: GRLRUJ.
(162)

,ELG However, it must be stressed that this is not the case for all CCL cases worldwide. Indeed, ENGOs still continue to bring climate cases in their own name. On this
SRLQWVHHIRULQVWDQFHWKH¶&DUERQ0DMRUV·FDVHLQWKH3KLOLSSLQHV EURXJKWE\*UHHQSHDFH
6RXWK$VLDDQGRWKHURUJDQLVDWLRQV RUWKH¶DQQRXQFHG·,WDOLDQFOLPDWHFDVH¶*LXGL]LR8QLversale’, more info here: JLXGL]LRXQLYHUVDOHHX.
(163)

V.X. WANG, +DQGERRNRI 5HVHDUFKRQ(GXFDWLRQDQG7HFKQRORJ\LQD&KDQJLQJ6RFLHW\,
Florida Atlantic University (2014), p. 109. On this point, see also, G.J. WESTERHOF, E.T.
BRKOPHLMHU, /LIH6WRULHVDQG0HQWDO+HDOWK7KH5ROHRI ,GHQWLÀFDWLRQ3URFHVVHVLQ7KHRU\DQG,QWHUYHQWLRQV, Narrative works (2012) 2(1), p. 106; K. DILL, M. GREEN, (QJDJLQJZLWK6WRULHVDQG
&KDUDFWHUV/HDUQLQJ3HUVXDVLRQDQG7UDQVSRUWDWLRQLQWR1DUUDWLYH:RUOGV, in K. DILL, 7KH2[IRUG
+DQGERRNRI 0HGLD3V\FKRORJ\, Oxford University Press, 2012, p. 449.
(164)

P.J. ZAK, :K\LQVSLULQJVWRULHVPDNHXVUHDFWWKHQHXURVFLHQFHRI QDUUDWLYH, Cerebrum: the
Dana forum on brain science, 2015, p. 2.
(165)
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LQFDWDVWURSKLFÀUHVLQ2FWREHUZKLFKEXUQWDOOWKHIRUHVWDUHDVRZQHGE\WKH&DUYDOKRIDPLO\(…) (166).
Another applicant, in the (pending) 6DER case, described WKH FKRLFH KH KDV
PDGHWRUDLVHKLVIDPLO\LQDUHJLRQRI 6ORYDNLDZKHUHKHFDQDFFHVVWKHIRUHVWVWRZKLFKKH
KDVDGHHSSHUVRQDOFRQQHFWLRQVSHFLÀFDOO\VRWKDWKHFDQSDVVRQWKLVFRQQHFWLRQWRKLVVRQV
0U6DER·VFRQQHFWLRQWRWKHIRUHVWVLVJURXQGHGLQKLVGHHSXQGHUVWDQGLQJRI WKHLUHFRORJLFDO
VLJQLÀFDQFHDQGKLVRZQLQWHUGHSHQGHQFHDVDKXPDQEHLQJZLWKQDWXUDOV\VWHPV (167).
Some scholars have stressed how FRs already have, SHUVH, a high emotional
and cultural content (168). The novelty here lies in the litigants’ attempt to link
this FRs’ emotional value to the global and widespread challenges of climate
change. An attempt that may be legally unrewarding, but politically fruitful.
This said, in &DUYDOKR this new FRs-emotional narrative has been added
WRWKH¶HIIHFWLYHMXGLFLDOSURWHFWLRQ·DUJXPHQWVDOUHDG\SUHVHQWHGPRUHWKDQ
twenty years ago in *UHHQSHDFH. And just like twenty years ago, the case was
dismissed for lack of standing. In this respect, &DUYDOKR also suggests that the
CJEU probably is a forum immune to CCL cases initiated by ENGOs. This
EHFDXVHRI WKHQDUURZVWDQGLQJUHTXLUHPHQWVSURYLGHGXQGHUWKH(87UHDties, as interpreted by the Court (169)7KH3ODXPDQQWHVWUHTXLUHVDSSOLFDQWV
to prove a strict causation between the contested EU measure and their legal
sphere, a condition particularly hard to meet in CCL (170). EU Courts, just like
in the pre-Aarhus period, refer private applicants to national courts, which
(166)

&DUYDOKR – AF, § 46.

(167)

6DER – AF, § 196.

See L. NORMAN, 7KHRUL]LQJ WKH VRFLDO IRXQGDWLRQV RI  H[FHSWLRQDO VHFXULW\ SROLWLFV 5LJKWV
HPRWLRQVDQGFRPPXQLW\&RRSHUDWLRQDQG&RQÁLFW9RO,VVXHSGRLRUJ; L.
HALL, 5LJKWVDQGWKH+HDUW(PRWLRQVDQG5LJKWV&ODLPVLQWKH3ROLWLFDO7KHRU\RI (GPXQG%XUNH,
The Review of Politics, 2011, Vol. 73, Issue 4, p. 609; K. ABRAMS, (PRWLRQVLQWKH0RELOL]DWLRQ
RI 5LJKWV, Harvard Civil Rights-Civil Liberties Law Review, Scholarship Repository, 2011,
vol. 46, p. 551.
(168)

See also L. KRÄMER, &OLPDWH&KDQJH+XPDQ5LJKWVDQG$FFHVVWR-XVWLFH, Journal for
European Environmental & Planning Law, 2019, Vol. 16, Issue 1, pp. 21-34: doi: GRLRUJ
H]SUR[\HXLHX.
(169)

See also J. PEEL, ,VVXHVLQ&OLPDWH&KDQJH/LWLJDWLRQ, Carbon & Climate Law Review
(2011) 5(1), pp. 15-24.
(170)
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should be considered – in the CJEU’s wording – «the ordinary judges of
EU law». Since the Court’s judgment in 83$, it is clear that the CJEU and
the Commission (171) conceive national courts as integral pieces of the EU
judicial protection puzzle, which may rely on a «complete system of legal
remedies and procedures designed to ensure review of the legality of acts
of the institutions».

IV.

– CONCLUDING REMARKS

16. — &RQFOXVLRQV.
7KHGHVFULSWLRQRI WKH&RXUW·VFDVHODZRQ3ODXPDQQLQWKHÀHOGRI HQvironmental protection and climate change allows us to identify some key
takeaways.
/LWLJDWLRQLQWKH¶SUH$DUKXV·SHULRGLVHVVHQWLDOO\GRPLQDWHGE\VRPHRI 
the main EU ENGOs, such as Greenpeace International, EEB and WWF.
,QWKLVÀUVWSHULRGWKHTXHVWLRQRI DFFHVVWRHQYLURQPHQWDOMXVWLFHEHIRUH
the CJEU was a matter purely internal to the EU legal order, while the rights
allegedly breached were mainly SURFHGXUDO/SDUWLFLSDWRU\rights.
,QWKHVHFRQGSKDVH¶SRVW$DUKXV,·DIHZUHOHYDQWOHJDOFKDQJHV²VSHFLÀFDOO\WKHDGKHVLRQRI WKH(8WRWKH$DUKXV&RQYHQWLRQDQGWKHFRQVHTXHQWDGRSWLRQRI WKH$5LQ²JDYHWKHLPSUHVVLRQWRRSHQQHZOLWLgation opportunities for ENGOs before the CJEU. However, civil society’s
H[SHFWDWLRQVZHUHVRRQGHOXGHGE\WKHQDUURZGHÀQLWLRQRI ¶DGPLQLVWUDWLYH
act’ included in art. 2(g) AR.
Therefore, the entry into force of the AR has not brought any substantive improvement for environmental litigation in the EU, but it has contribXWHG WR WUDQVIRUP WKH TXHVWLRQ RI  DFFHVV WR MXVWLFH IURP D PDWWHU SXUHO\
internal to the EU legal order into a matter of compliance of EU law with
international law.
(171)

Commission report, see n. 115.

358

DIRITTO E PROCESSO

In spite of this, the CJEU keeps denying direct effect of art. 9(3) of the
Convention, making impossible to set aside the EU secondary law provisions impeding ENGOs to challenge EU administrative acts having an impact on the environment. In order to set aside such provisions, environmental litigants also tried to rely on an EU remedy traditionally underexploited,
the plea of illegality, but with extremely modest results.
Nevertheless, the adoption of the AR has also pushed other ENGOs
to make use of the internal review procedure laid down under art. 10 AR.
If in the pre-Aarhus period the main litigants were essentially Greenpeace
International, EEB, Stichting Natuur en Milieu and WWF, in the post-AarKXV,DQG,,SHULRGVQHZOLWLJDQWVKDYHÀUVWVRXJKWWKHLQWHUQDOUHYLHZ
and, after, the Court’s judicial review of EU environmental measures. In
particular, the entry into force of the AR has been followed by cases also
brought by Pesticide Action Network Europe, Vereniging Milieudefensie,
Stichting Stop Luchtverontreiniging Utrecht, Stichting Greenpeace Nederland, Générations futures, EPAW, TestBioTech, ClientEarth, Frank Bold
and Mellifera.
In particular, one of these ENGOs, ClientEarth, has taken the EU before
the ACCC, in the attempt to bring the Union in compliance with the provisions of the Aarhus Convention on access to justice. In 2017, the Aarhus
Committee has ascertained a major incompliance of the EU with the ConYHQWLRQ DQG KDV UHFRPPHQGHG DPHQGPHQWV RI  ¶FRQVWLWXWLRQDO UHOHYDQFH·
in the EU legal order. The Union has GHIDFWR¶WDNHQWLPH·ZKLOHH[SORULQJ
PHDQV DQG WRROV WR UHVSHFW WKH ÀQGLQJV RI  WKH $&&& ,Q WKH PHDQWLPH
other lawsuits have been initiated by individuals and civil society organisations under both, the AR and art. 263(4) TFEU, in the ongoing period that
I called post-Aarhus II.
With regard to the cases brought under the AR, environmental organisations keep mobilising the EU judiciary with the purpose of implementing
WKH$DUKXV&RPPLWWHH·VÀQGLQJVDQGVHWWLQJDVLGHWKH$5SURYLVLRQVEHLQJ
incompatible with the Convention. On this point, the ENGO Mellifera has
LQYLWHGWKH&RXUWWRWDNHLQWRDFFRXQWWKH$&&&ÀQGLQJVZKHQUHYLHZLQJ
WKHGHÀQLWLRQRI ¶LQGLYLGXDODFW·YLVjYLV the Convention. By so doing, the or-
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ganisation attempted to favour a dialogue between the UN compliance body
and the EU judiciary However, the latter has declined Mellifera’s claims and
KDVVWDWHGWKDWWKH$DUKXV&RPPLWWHH·VÀQGLQJVDUHRQO\D¶GUDIW·YHUVLRQ
which has not yet been endorsed by the MOP to the Convention. In this
ZD\WKH&RXUWKDVPDGHFOHDUWKDWLWLVWKH¶XOWLPDWHMXGJHRI (8ODZ·WKH
RQO\LQVWLWXWLRQDOORZHGWRJLYHGHÀQLWLYHLQWHUSUHWDWLRQVRI (8ODZSURYLVLRQVDVVSHFLÀHGXQGHUDUW7(8
Conversely, with regard to the actions brought under 263(4) TFEU, these
are mainly initiated by climate litigants seeking to hold the EU institutions
accountable for the negative effects of climate change on citizens’ FRs. EU
climate litigants have been encouraged and inspired by the infamous 8UJHQGD
case, where even the Dutch Supreme Court has recently declared the Dutch
State responsible for protecting the rights enshrined under the ECHR from
WKHHIIHFWVRI FOLPDWHFKDQJH,QSDUWLFXODUWKH'XWFKMXGJHVKDYHUHTXLUHG
the Netherlands to cut their emissions from 17% to 25% by 2020.
However, EU climate lawsuits brought after the 8UJHQGD case under art.
263(4) TFEU show a number of peculiarities, especially in terms of plaintiffs and legal reasoning. Indeed, current EU climate plaintiffs are mainly
LQGLYLGXDOVUDWKHUWKDQ(1*2VZKLFKXVXDOO\GHFLGHWR¶DFFRPSDQ\·WKH
LQGLYLGXDODSSOLFDQWVLQWKHLU¶ÀJKWV·IRUSURWHFWLQJWKHLURZQ)5V2QWKLV
point, the legal reasoning of these applicants is characterised by a strong
focus on FRs violations, marking a sharp shift from the SURFHGXUDO claims of
the pre-Aarhus period, to the VXEVWDQWLYH FRs claims of the post-Aarhus II
SHULRG6RPHVFKRODUVKDYHH[SODLQHGWKLV¶QDUUDWLYHWXUQ·LQ&&/DVMXVWLÀHG
by major public awareness reasons. Current EU climate lawsuits seem to
mainly aim at inspiring people rather than convincing judges. To achieve this
JRDOWKH)5VFODLPVHPEHGGHGLQWKHDSSOLFDWLRQÀOHVXVXDOO\UHIHUWRWKHLQdividual stories of the plaintiffs, stressing the sufferance and the emotional
dimension of the FRs violations, rather than the authority of indisputable
VFLHQWLÀFHYLGHQFH
,QDGGLWLRQWRWKH¶LQWHUQDWLRQDO·SDWKZD\SXUVXHGE\&OLHQW(DUWKYLDWKH
$&&&WKH¶QDUUDWLYHWXUQ·LQ(8&&/VHHPVWREHWKHXOWLPDWH¶QHZSDWKway’ attempted by private applicants to try to overcome the Plaumann test.
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*LYHQWKHGLIÀFXOWLHVLQFRQYLQFLQJWKH&RXUWWRDEDQGRQLWVUHVWULFWLYHWHVW
on standing, as well as the peculiar attention that climate change is receiving
nowadays in mainstream media, climate litigants seem to want to mobilise
(8FLWL]HQVE\LQVSLULQJWKHPZLWK¶FOLPDWHVWRULHV·7KLVLQRUGHUWRREWDLQ
something probably much bigger than winning a case or get access to justice: winning the favour of citizens.

